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U.S. Customs Service 


Treasury Decistons 


19 CFR Parts 101, 103 
(T.D. 83-209) 


Customs Service Field Organization 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to re- 
flect the current Customs Service field organization. A complete 
and up-to-date listing of the regional structure with the districts 
and ports of entry within each district is being provided for the in- 
formation of all interested persons. The document will have no 
effect on service provided by Customs. It reflects changes that were 
made by previous documents, and also reflects the transfer of five 
northwestern Florida ports from the Mobile District in the South 


Central Region to the Tampa District in the Southeast Region. 
EFFECTIVE DATE: October 1, 1983. 


FOR FURTHER INFORMATION CONTACT: Jean Sammon, Man- 
agement Analysis and Systems Division, U.S. Customs Service, 
1301 Constitution Avenue, NW., Washington, D.C. 20229 (202-566- 
8384). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Customs Service, an agency under the Department of the 
Treasury, has its headquarters in Washington, D.C., and is headed 
by a Commissioner of Customs. The field organization presently 
consists of seven geographical regions further divided into districts, 
with ports of entry within each district. These organizational ele- 
ments are headed by regional commissioners, district directors (or 
area directors in the case of the New York Region), and port direc- 
tors. The seven regions and the headquarters city and state of each 
are as follows: 

Northeast Region—Boston, Massachusetts 
New York Region—New York, New York 
Southeast Region—Miami, Florida 
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South Central Region—New Orleans, Louisiana 
Southwest Region—Houston, Texas 

Pacific Region—Los Angeles, California 

North Central Region—Chicago, Illinois 

Since the establishment of the existing regional structure in 
1965, several Customs studies and a General Accounting Office 
audit have indicated that the number of regions should be reduced. 
In concert with these studies, Customs and the Treasury Depart- 
ment determined that reducing the field structure from the nine 
regions which existed since 1965 to seven regions would achieve an 
effective balance between the need to economize through reduced 
staffing and the implementation of a regional structure that will 
ensure effective operations, administrative support, and manage- 
able spans of control. 

Accordingly, by Department of the Treasury Order number 165- 
24, dated June 18, 1982, which was published in the Federal Regis- 
ter on June 25, 1982, as T.D. 82-118 (47 FR 27655), effective Sep- 
tember 30, 1982, the Customs regional management structure was 
reorganized from nine to seven regions. The Boston and Baltimore 
Regions were combined into a consolidated Northeast Region to 
handle all northeast seaport activities excluding New York. New 
York remained as a separate region to permit management to 
devote exclusive attention to an area of the United States that 
leads Customs in nearly all workload categories. Further, this has 
ensured nationwide uniformity in the processing of merchandise 
through the Customs National Import Specialists and the Customs 
Information Exchange, both located in New York. 

The Los Angeles and San Francisco Regions were combined into 
a consolidated Pacific Region that handles all significant west coast 
commercial and enforcement activity. 

In addition to the changes made by reducing the regional field 
structure, by T.D. 83-125, published in the Federal Register on 
June 6, 1983 (48 FR 25180), the Norfolk, Virginia, and Washington, 
D.C., Districts became part of the Southeast Region; the Nogales, 
Arizona, District became part of the Southwest Region; and the 
Great Falls, Montana, District became part of the North Central 
Region. Also, the boundaries of the Great Falls, Montana, District 
were redefined to include the States of Utah, formerly part of the 
San Francisco, California, District, and Colorado, formerly part of 
the El Paso, Texas, District. 

This document also reflects the transfer of five northwestern 
Florida ports (Apalachicola, Carrabelle, Panama City, Pensacola, 
and Port St. Joe) from the Mobile District in the South Central 
Region to the Tampa District in the Southeast Region. This change 
is consistent with Customs policy of aligning Customs districts with 
state lines as much as possible. 
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Accordingly, to reflect these changes it is necessary to amend the 
list of Customs regions, districts, and ports of entry set forth in sec- 
tion 101.3(b), Customs Regulations (19 CFR 101.3(b)). 

Changes to the Customs field organization are made under the 
authority vested in the President by section 1 of the Act of August 
1, 1914, 39 Stat. 623, as amended (19 U.S.C. 2), and delegated to the 
Secretary of the Treasury by Executive Order No. 10289, Septem- 
ber 17, 1951 (3 CFR, 1949-1953 Comp., Ch. ID). The Secretary of the 
Treasury, by Treasury Department Order No. 101-5 (47 FR 2449), 
has delegated certain authority over the Customs Service to the As- 
sistant Secretary (Enforcement and Operations). Because this au- 
thority includes making changes to the Customs field organization, 
section 101.3(a), Customs Regulations (19 CFR 101.3(a)), must be 
amended by substituting “Assistant Secretary (Enforcement and 
Operations)” for “Under Secretary of the Treasury”. 

The list in section 103.1, Customs Regulations (19 CFR 103.1), of 
public reading rooms or areas at Customs Headquarters and in 
each region where material is required to be made available under 
5 U.S.C. 552(aX(2) and Part 103, Customs Regulations (19 CFR Part 
103), also is being amended by this document to reflect the current 
field structure. 


Notice, PuBLIC PROCEDURE, AND DELAYED EFFECTIVE DATE 
UNNECESSARY 


Because these amendments are rules of agency organization, pur- 
suant to 5 U.S.C. 553(b\(B), notice and public procedure are unnec- 
essary. Because the amendments update the Customs Regulations 
to reflect Customs current field organization, pursuant to 5 U.S.C. 
553(d)\(3), a delayed effective date is not required. 


EXECUTIVE ORDER 12291 


Because this rule relates to the organization of the Customs Serv- 
ice it is not a regulation or rule subject to Executive Order 12291, 
pursuant to section 1(a\(3) of that Executive Order. 


REGULATORY FLEXIBILITY ACT 


The amendments are not subject to the provisions of Pub. L. 96- 
354, the Regulatory Flexibility Act (5 U.S.C. 601-612), because pub- 
lication of a notice of proposed rulemaking is not required by the 
Administrative Procedure Act (5 U.S.C. 551 et seq.), or any other law. 


DRAFTING INFORMATION 


The principal author of this document was Gerard J. O’Brien, Jr., 
Regulations Control Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other Customs of- 
fices participated in its development. 
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List oF SUBJECTS IN 19 CFR 


Part 101 

Customs duties and inspection, Imports, Organization and func- 
tions (Government agencies). 
Part 103 

Customs duties and inspection, Imports, Information. 


AMENDMENTS TO THE REGULATIONS 


To reflect the change, Parts 101 and 103, Customs Regulations 
(19 CFR Parts 101, 103), are amended as set forth below. 
ALFRED R. DE ANGELUS, 
Acting Commissioner of Customs. 
Approved September 21, 1983. 
JoHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, October 6, 1983 (48 FR 45538)] 
Part 101—GENERAL PROVISIONS 


1. Section 101.3(a) is amended by removing the words “Under 
Secretary of the Treasury” and inserting, in their place, the words 
“Assistant Secretary (Enforcement & Operations).” 

2. The list of Customs regions, districts, and ports of entry, set 
forth in section 101.3(b) is revised to read as follows: 

101.3 Customs regions, districts, and ports. 

* a * * * 


(b) Customs regions, districts, and ports of entry listed. * * * 
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Regions Districts 





Name and 
headquar- Ports of entry 


No. | Headquarters | 
| ters 





| 
| 
} 
| | ah iem 


| Northeast Portland, The States of | Portland, Maine, including territory 
Region; | Maine. | Maine and New | _ described in E.O. 9297, Feb. 1, 1943: 
Boston, Hampshire 8 FR 1479. 
Mass. except the Bangor, Maine, including Brewer, 
county of Coos. Maine (E.0O. 9297, Feb. 1, 1943; 8 
| _ FR 1479). 
| Bar Harbor, Maine, including Mount 
| Desert island. The city of Ells- 
worth, and the townships of Han- 
cock, Sullivan, Sorrento, Goulds- 
boro, and Winter Harbor and Tren- 
ton; (E.O. 4572, Jan. 27, 1927; T.D. 
| 78-130). 
Bath, Maine, including Booth Bay 
and Wiscasset (E.0. 4356, Dec. 15, 
1925). 
| Belfast, Maine, including Searsport 
| (E.O. 6754, June 28, 1934). 
| Bridgewater, Maine, (E.0. 8079, Apr. 
4, 1939; 4 FR 1475). 
| Calais, Maine, including townships of 
| Calais, Robbinston,and Baring 
| (E.O. 6284, Sept. 13, 1933). 
| Eastport, Maine, including Lubec and 
Cutler (E.O. 4296, Aug. 26, 1925). 
| Fort Fairfield, Maine. 
| Fort Kent, Maine. 
| Houlton, Maine (E.O. 4156, Feb. 14, 
1925). 
| Jackman, Maine, including the town- 
ships Jackman, Sandy Bay, Bald 
Mountain, Holeb, Attean, Lowell- 
town, Dennistown, and Moose 
River (T.D. 54683). 
| Jonesport, Maine, including the 
towns (townships) of Beals, Jones- 
boro, Roque Bluffs, and Machia- 
sport (E.0. 4296, Aug. 26, 1925; 
| E.O. 8695, Feb. 25, 1941). 
| Limestone, Maine. 
| Madawaska, Maine. 
| Portsmouth, N.H., including Kittery, 
Maine. 
Rockland, Maine. 
| Van Buren, Maine 
| Vanceboro, Maine. 
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Regions 


Districts 





Headquarters 


Name and 
headquar- 
ters 


Ports of entry 














St. Albans, 
Vt. 


Providence, 


Bridgeport, 
Conn. 


Ogdensburg, 
N.Y. 


The State of 
Vermont and 
the county of 





| 
| 
| 
| 
| 
| 


The State of 


The State of 
Rhode Island. 


The State of 
Connecticut. 





The counties of 
Clinton, Essex, 
Franklin, St. 
Lawrence, 
Jefferson, and 
Lewis in the 
State of New 
York. 





Massachusetts. 


St. Albans, Vt., including township of 
St. Albans (E.0. 3925, Nov. 13, 

| 1923; E.O. 7632, June 15, 1937; 2 

| FR 1042 T.D. 77-165). 

| Beecher Falls, Vt. 

| Burlington, Vt., including the town 

| of South Burlington (T.D. 54677). 

| Derby Line, Vt. 

| Highgate Springs/Alburg, Vt., includ- 

| ing territory described in T.D. 77- 
165 

| Norton, Vt., including territory de- 

| scribed in T.D. 73-249. Richford, 

Vt. 





Boston, including territory and 
waters adjacent thereto described 
in T.D. 56493. 

Fall River, including territory de- 
scribed in T.D. 54476. 

Gloucester. 

Lawrence, including territory de- 
scribed in T-D 71-12 (E.0. 5444, 
Sept. 16, 1930); (E.0. 10088, Dec. 3, 
1949; 14 FR 7287). 

New Bedford. 

Plymouth. 

Salem, including Beverly, Marble- 
head, Lynn, and Peabody (E.0. 
9207, July 29, 1942). 

Springfield (T.D. 69-189). 

Worcester. 


Providence, including territory de- 
scribed in T.D. 67-3. 
Newport. 


Bridgeport, including territory de- 
scribed in T.D. 68-224. 

Hartford, including territory de- 
scribed in T.D. 68-224. 

New Haven, including territory de- 
scribed in T.D. 68-224. 

New London, including territory de- 
scribed in T.D. 68-224. 


Ogdensburg. 

Alexandria Bay, including territory 
described in E.O. 10042, Mar. 10, 

| 1949; 14 FR 1155. 
Cape Vincent. 

Champlain-Rouses Point, including 
territory described in T.D. 67-68. 

Chateaugay. 

Clayton. 

Fort Covington. 

Massena (T.D. 54834). 

| Trout River (T.D. 56074). 
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Regions 





| Headquarters | 





416-602 0 - 83 - 2 


| Name and 
headquar- 





Districts 





Ports of entry 





Buffalo, NY.| The counties of 


Philadel- 
phia, Pa. 


Baltimore, 
Md. 








Oswego, 
Oneida, 
Onondaga, 
Cayuga, Seneca 
Wayne, 
Broome, 
Tompkins, 
Chenango, 
Madison, 
Cortland, 
Hamilton, 
Schuyler, 
Chemung, 
Heridmer, 
Monroe, 
Ontario, 
Livingston, 


- — —— 


| Buffalo-Niagara Falls, N.Y. (T.D. 
| 56512). 
| Oswego. 
| Rochester. 
, | Sodus Point. 
| Syracuse. 
Utica. 


Yates, Steuben, | 


Orleans, 
Genesee, 
Wyoming, 
Allegany, Erie, 
Niagara, 
Cattaraugus, 
Chautauqua, 
and Tioga in 
the State of 
New York. 


The State of 
Pennsyivania 
except the 
county of Erie, 
the State of 
Delaware, and 
that part of the 
State of New 
Jersey not 
included in the 
district of New 
York City. 


The State of 
Maryland 
except the 
counties of 
Montgomery 
and Prince 
Georges. 


Philadelphia, Pa., including Camden 
and Gloucester City, N.J., and ter- 
ritory described in E.O. 7840, Mar. 
15, 1938; 3 FR 687; T.D. 53738 and 
T.D. 54303. 

Chester, Pa. (E.O. 7706, Sept. 
1937; 2 FR 1848). 

Harrisburg, Pa. (T.D. 71-233). 

Pittsburgh, Pa., including territory 
described in T.D. 67-197. 

| Wilkes-Barre/Scranton, Pa., includ- 
ing the territory described in T.D. 
75-64. 

Wilmington, Del., including territory 
described in T.D. 54202 (E.0. 4496, 
Aug. 12, 1926). 


11, 


Baltimore, including territory de- 
scribed in T.D. 68-123. 

| Annapolis. 

| Cambridge, (E.O. 3888, Aug. 13, 1923). 

| Crisfield, Md. 





| 
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Regions 


Districts 





Headquarters 


Name and 
headquar- 
ters 


Ports of entry 











New York 
Region, 
New York 
City, N.Y. 





North Central 
Region, | 
Chicago, Ill. | 





New York 


City, N.Y. 


Chicago, IIl.... 








The counties of 


Sussex, Morris, 
Passaic, 
Hudson, 
Bergen, Essex, 
Union, 
Middlesex, and 
Monmouth in 
the State of 
New Jersey and 
that part of the 
State of New 
York not 
expressly 
included in the 
districts of 
Buffalo and 
Ogdensburg. 
[TD 81-160] 
(The district is 
divided into 
three areas, 
namely, 
Kennedy 
Airport Area, 
Newark Area, 
and New York 
Seaport Area, 
the limits of 
which are 
described in 
T.D. 71-19 and 
T.D. 76-59). 


The State of 


Illinois lying 
north of lat. 39° 
N.: that part of 
the State of 
Indiana north 
of lat. 41° N. 
and the States 
of Iowa and 
Nebraska. 


| 





New York, N.Y., including territory 
described in E.O. 4205, Apr. 15, 
1925 (T.D. 53876). 

Albany, N.Y. 

Perth Amboy, N.J. 


Chicago, Ill., including territory de- 
scribed in T.D. 71-121. 

Des Moines, Iowa, including territory 
described in T.D. 75-104. 

Omaha, Nebr., including territory de- 
scribed in T.D. 73-228. 

Peoria, Ill., including territory de- 
scribed in T.D. 72-130. 
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Regions Districts 


Name and | 
| Headquarters | headquar- | Ports of entry 
ters 





| | 
| Cleveland, | The States of Cleveland, Ohio, including territory 
Ohio. | Qhio, described in T.D. 77-232. 
| | Kentucky, that | Akron, Ohio. E.O. 4597, Feb. 25, 1927, 
| part of the including territory described in 
| | State of T.D. 77-732. 
| Indiana lying Ashtabula/Conneaut, Ohio, including 
south of lat. 41° territory described in T.D. 77-232. 
N.; and the | Cincinnati, Ohio, including territory 
county of Erie described in T.D. 75-144. 
in the State of | Columbus, Ohio T.D. 82-9. 
Pennsylvania. | Dayton, Ohio, including territory de- 
| scribed in T.D. 76-77. 
| Erie, Pa., including territory de- 
| scribed in T.D. 77-5 
| Evansville, Ind. 
| Indianapolis, Ind. 
| Lawrenceburg, Ind., including Green- 
dale (E.0. 6634, Mar. 7, 1934). 
| Louisville, Ky., including territory 
| described in T.D. 77-232. 
| Owensboro, Ky., including territory 
| described in T.D. 80-22. 
| Sandusky, Ohio (T.D. 81-72). 
| Toledo, Ohio, including territory de- 
| scribed in T.D. 71-157. 





The States of | St. Louis, Mo., including territory de- 
| Missouri and | scribed in T.D. 69-224. 
Kansas, and Kansas City, Mo., including Kansas 
that part of the | City, Kans., and North Kansas 
State of Illinois | City, Mo. (E.O. 8528, Aug. 27, 1940) 


lying south of 
lat. 39° N. 


including territory described in 
| TD. 67-56. 

| Springfield, Mo., including all of the 
| territory within Greene and Chris- 
| tian Counties, Missouri (T.D. 82- 
| 30). 

| St. Joseph, Mo. 

| Wichita, Kans., including territory 
| described in T.D. 74-93. 
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No. | Headquarters | 


Regions 


Name and 
headquar- 
ters 


2 


| The counties of 
Koochiching, 
Itaschi, St. 
Louis, Carlton, 
Pine, Lake, 
Cook, Clay, 
Aitkin, 
Norman, 
Wilkin, 
Ottertail, 
Becker, 
Mahnomen, 
Clearwater, 
Hubbard, 
Wadena, Cass, 


| Duluth, 
| Minn. 


and Crow Wing 


in the State of 
Minnesota and 
the counties of 
Douglas, 
Bayfield, 
Ashland, and 
Iron in the 
State of 
Wisconsin, and 
the island of 

| Isle Royale in 

| the State of 

| Michigan. 

| 


| Milwaukee, 


The State of 
| Wis. | 


Wisconsin, 
except the 
counties of 
Douglas, 
Bayfield, 
Ashland, and 
Iron and the 
county of 
Menominee in 
the State of 
| Michigan. 

| 
| Minneapolis, | The State of 
| Minn. | Minnesota 
| except those 
| counties in the 
Dakota, and 
Duluth, Minn. 
districts. 


Pembina, North 





Districts 


Ports of entry 





| Duluth, Minn., and Superior, Wis., 

| including territory described in 
T.D. 55904. 

| Ashland, Wis 

Grand Portage, Minn. (T.D. 56073). 

International Falls-Ranier, Minn., in- 
cluding territory described in T.D. 
66-246. 


Milwaukee, Wis., including territory 
described in T.D. 72-105. 

| Green Bay, Wis., including the town- 
ships of Ashwaubenon, Allouez, 
Preble, and Howard, and the city 
of De Pere (T.D. 54597). 

| Manitowoc, Wis. 

| Marinette, Wis., 
minee, Mich. 

| Racine, Wis., including the city of 

| Kenosha and the townships of 

| Mount Pleasant and Somers (T.D. 

| 54884.) 

| Sheboygan, Wis. 

| 

| Minneapolis-St. Paul, including ter- 

| ritory described in T.D. 69-15. 


including Meno- 


| 
| 
| 
| 
| 
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Regions Districts 





| Name and 


Headquarters | headquar- Ports of entry 
| ters | 





| Pembina, N. | The States of | Pembina, N. Dak. 
| Dak. | North and Ambrose, N. Dak. (E.0. 5835, 13, 
South Dakota | 1932). 
and the Antier, N. Dak. 
counties of Baudette, Minn. (E.0. 4422, Apr. 19, 
Kittson, | 1926). 
Roseau, Lake of | Carbury, N. Dak. (E.O. 5137, June 17, 
the Woods, 1929). 
Marshall, | Dunseith, N. Dak. (E.O. 7632, June 
Beltrami, Polk, 15, 1937; 2 FR 1042). 
Red Lake, | Fortuna, N. Dak. (E.0. 7632, June 15, 
Pennington in | 1937; 2 FR 1042). 
the State of | Hannah, N. Dak. 
Minnesota. | Hansboro, N. Dak. 
Maida, N. Dak. (E.0. 7632, June 15, 
1937; 2 FR 1042). 
Neche, N. Dak. 
Noonan, N. Dak. (E.O. 7632, June 15, 
1937; 2 FR 1042). 
Northgate, N. Dak. 
Noyes, Minn. (E.0. 5835, Apr. 13, 
1932). 
Pinecreek, Minn. (E.O. 7632, June 15, 
1937; 2 FR 1042). 
Portal, N. Dak. 
Roseau, Minn (E.O. 7632, June 15, 
1937; 2 FR 1042). 
Sarles, N. Dak. 
Sherwood, N. Dak. 
St. John, N. Dak. (E.0. 5835, Apr. 13, 
1932). 
| Walhalla, N. Dak. 
Warroad, Minn. 
Westhope, N. Dak. (E.0. 4236, June 
1, 1925). 
| The State of Detroit, including territory described 
| Michigan in E.O. 9073, Feb. 25, 1942; 7 FR 
| except the 1588; and T.D. 53738. 
| Island of Isle Battle Creek (T.D. 76-233). 
| 





Royale and the | Grand Rapids (T.D. 77-4). 

county of | Muskegon (E.0. 8315, Dec. 22, 1939), 

Menominee, | including territory described in 

Mich. T.D. 56230. 

Port Huron, including territory de- 
scribed in T.D. 53576. 

Saginaw-Bay City-Flint (T.D. 82-9). 

Sault Ste. Marie (T.D. 79-74). 








| 
| 
| 
| 
| 
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Regions 


Districts 





No. 


Headquarters | 


Name and 
headquar- 
ters 


Ports of entry 








Southeast 
Region, 
Miami, Fla. 





Great Falls, 
Mont. 


Miami, Fla.... 


| 





The States of 
Montana, 
Idaho, 
Wyoming, 
Colorado and 
Utah. 


The counties of 
Hendry, Indian 
River, St. Lucie, 
Martin, 
Okeechobee, 
Palm Beach, 
Collier, 
Broward, 
Monroe, and 
Dade in the 
State of Florida. 





Great Falls, Mont. 

Butte Mont., including territory de- 
scribed in T.D. 73-121. 

Del Bonita, Mont., (E.O. 7947, Aug. 9, 
1938; 3 FR 1965). Mail: Cut Bank, 
Mont. 

Denver, Colo. (T.D. 80-180). 

Eastport, Idaho. 

Morgan, Mont. (E.0. 7632, June 15, 
1937; 2 FR 1042). Mail: Loring, 
Mont. 

Opheim, Mont. (E.O. 7632, June 15, 
1937; 2 FR 1042). 

Plegan, Mont. (E.O. 7632, June 15, 
1937; 2 FR 1042). Mail: Babb, Mont. 

Porthill, Idaho. 

Raymond, Mont. (E.O. 7632, June 15, 
1937; 2 FR 1042). 

Roosville, Mont. (E.O. 7632, June 15, 
1937; 2 FR 1042). Mail: Eureka, 
Mont. 

Salt Lake City, Utah (T.D. 69-76). 

Scobey, Mont. (E.0. 7632, June 15, 
1937; 2 FR 1042). 

Sweetgrass, Mont. 

Turner, Mont. (E.0. 7632, June 15, 
1937; 2 FR 1042). 

Whitetail, Mont. (E.0. 7632, June 15, 
1937; 2 FR 1042). 

Whiteash, Mont. (E.O. 7632, June 15, 
1937; 2 FR 1042). 


Miami, including territory described 
in T.D. 53514. 

Key West, including territory de- 
scribed in T.D. 53994. 

Port Everglades (E.0. 5770, Dec. 31, 
1931), including territory described 
in T.D. 53514, Mail: Fort Lauder- 
dale, Fla. 

West Palm Beach (E.O. 4324, Oct. 15, 
1925), including territory described 
in T.D. 53514. 
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Regions 








Headquarters 


T 
Name and 
headquar- 





| Tampa, Fila... 


| San Juan, 


| Charlotte 
Amalie, 
St. 
Thomas, 
VI. 


Ports of entry 





.| The north shore 
of the St. 
Marys River 
and the City of 
St. Marys, Ga., 
and all the 
State of Florida 
except the 
counties of 
Hendry, Indian 
River, St. Lucie, 
Martin, 
Okeechobee, 
Palm Beach, 
Collier, 
Broward, 
Monroe, Dade. 


The 
Commonwealth 
of Puerto Rico. 


All of the Virgin 
Islands of the 
United States. 


| Tampa, Fla., including territory de- 
scribed in T.D. 68-91. 

Apalachicola, Fla. 

Boca Grande, Fla. 

Carrabelle, Fla. (E.0. 7508, December 
11, 1936; 1 FR 2149). 

Fernandina Beach, Fla., including St. 
Marys, Ga. (T.D. 53033). 

| Jacksonville, Fla. (T.D. 69-45). 

| Orlando, Fla. (T.D. 76-306). 

| Panama City, Fla. (E.0. 3919, Novem- 
ber 1, 1923). 

Pensacola, Fla., Port Canaveral, Fla., 
including territory described in 
T.D. 66-212. 

Port St. Joe, Fla. (E.0. 7818, Febru- 
ary 17, 1938; 3 FR 503). 

| St. Petersburg, Fla., (E.O. 7928, July 

| 14, 1938; 3 FR 1749), including ter- 

| ritory described in T.D. 53994. 

|San Juan, including territory de- 
scribed in T.D. 54017. 

Aguadilla. 

Fajardo. 

| Guanica. 

| Humacao, including territory de- 
scribed in T.D. 70-157. 

| Jobos (E.0. 9162, May 13, 1942). 

| Mayaguez (T.D. 22305). 

| Ponce, including territory described 
in T.D. 54017. 


| Charlotte Amalie, St. Thomas. 
Christiansted, St. Croix. 

| Coral Bay, St. John. 

| Frederiksted, St. Croix. 
Cruz Bay, St. John. 





CUSTOMS 





Regions 


] 
| 


See 


Districts 





Headquarters 


Name and 
headquar- 
ters 


| 


Ports of entry 











Washington, 
D.C. 


Norfolk, Va... 


Wilmington, 
N.C. 


| 

| The District of 

| Columbia, the 
counties of 
Montgomery 
and Prince 
Georges in the 
State of 
Maryland, the 
counties of 
Loudoun, 
Fairfax, and 
Arlington, and 
the city of 
Alexandria in 
the State of 
Virginia, 
including any 
independent 
cities and towns 
within such 
boundaries of 
such counties. 


The State of 
Virginia, except 
the counties of 
Loudoun, 
Fairfax, and 
Arlington; and 
the city of 
Alexandria, 
including any 
independent 
cities and towns 
within the 
boundaries of 
such counties, 
and the State of 
West Virginia. 


The State of 
North Carolina. 








Washington, D.C., including territory 
described in T.D. 68-67. 
Alexandria, Va. (T.D. 68-67). 


Norfolk and Newport News, Va., in- 
cluding the waters and shores of 
Hampton Roads. 

Cape Charles City, Va. 

Charleston, W. Va., including terri- 
tory described in T.D. 73-221. 

Reedville, Va. 

Richmond-Petersburg, Va., including 
territory described in T.D. 68-179. 


Wilmington, including townships of 
Northwest, Wilmington, and Cape 
Fear (E.O. 7761, Dec. 3, 1937; 2 FR 
2679, and territory described in 
E.O. 10042, Mar. 10, 1949; 14 FR 
1155). 

Beaufort-Morehead City (T.D. 55637). 

Charlotte (T.D. 56079). 

Durham (E.O. 4876, May 3, 1928) in- 
cluding territory described in E.O. 
9433, Apr. 6, 1944; 9 FR 3761 and 
T.D. 82-9. 

Reidsville (E.O. 5159, July 18, 1929) 
including territory described in 
E.O. 9433, Apr. 6, 1944; 9 FR 3761. 

Winston-Salem (E.O. 2366, Apr. 24, 
1916). 
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Regions 


Districts 





Headquarters headquar- 
ters 


Mi 


| Name and 
| 


Ports of entry 





Charleston, | The State of 





| Savannah, | The State of 
Ga. | 

| of the St. 

| Marys River 

| and the city of 

| | St. Marys, Ga. 


South Central | Mobile, ...| The State of 
Region, Alabama and 
New | that part of the 
Orleans, La. | State of 

| Mississippi 
lying south of 


| lat. 31° N. 


New The States of 

Orleans, Tennessee, 
Arkansas, and 
Louisiana, 
except the 
parishes of 
Cameron and 
Calcasieu and 
that part of the 
State of 
Mississippi 
lying north of 
lat. 31° N. 
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S.C. | South Carolina. | 


Georgia, except | 
| the north shore | 


| Charleston, including territory de- 

scribed in T.D. 76-142. 

| Columbia, including all of the terri- 

| tory in Richland and Lexington 

| Counties (T.D. 82-239). 

Georgetown. 

| Greenville-Spartanburg, including 

| territory described in T.D. 70-148. 

| Savannah, including territory de- 
scribed in E.O. 8367, Mar. 5, 1940; 
5 FR 985. 

Atlanta, including territory described 
in T.D. 55548, Brunswick. 


| 


| Mobile, Ala. including territory de- 
scribed in T.D. 76-259. 

| Birmingham, Ala. 

| Gulfport, Miss. 

Huntsville, Ala. including territory 

| described in T.D. 83-209. 

| Pascagoula, Miss., including territory 

| described in T.D. 58333 


| New Orleans, La., including territory 

| described in T.D. 74-206. 

| Baton Rouge, La. (E.O. 5993, Jan. 13, 

| 1933), including territory described 
in T.D. 53514 and T.D. 54381. 

| Chattanooga, Tenn. 

| Gramercy, La., including territory de- 

| scribed in T.D. 82-93. 

| Greenville, Miss., including territory 

| described in T.D. 73-325. 

Knoxville, Tenn., including territory 

described in T.D. 75-128. 

| Little Rock-North Little Rock, Ark., 
including territory described in 

| T.D. 70-146. 

Memphis, Tenn. 
Morgan City, La., including territory 

described in T.D. 66-266. 

Nashville, Tenn. 

| Vicksburg, Miss., including territory 

| described in T.D. 72-123. 
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Regions Districts 
| Name and 
| Headquarters | headquar- 
| ters 


Ports of entry 


a 


Southwest | Houston— That part of the Houston-Galveston the territory 
| Region, | Galveston, State of Texas lying within the corporate limits of 
both Houston and Galveston, and 


Houston. Texas. 


Tex. 


| 
| 
| 
| 
| 
| 
| 
| 
| 


lying south of 
lat. 32° N. and 
that part of the 
State of Texas 
lying east of 
long. 97° W. 
except the 
territory 
included in the 
Port Arthur 
district. 


| 
| Laredo, Tex...| That part of the 


State of Texas 
lying west of 
long. 97° W. 
longitude and 
east of the 
Pecos River 
except that 
territory 
included in the 
Houston and 
Galveston 
districts. 


El Paso, Tex..| That part of the 


State of Texas 
lying west of 
the Pecos River 
and the State of 
New Mexico. 


| Dallas/Fort | The State of 


Oklahoma, and 
those parts of 
the State of 
Texas lying 
north of lat. 32° 
N., and within 
the area north 
of lat. 30° N., 
west of 97° W. 
long. and east 
of 99° W. long. 


the remaining territory in Harris 
and Galveston Counties. (T.D. 81- 
160, 82-15), Corpus Christi (E.O. 
8288, including territory described 
in T.D. 78-130), Freeport (E.O. 
7632). Port Lavaca-Point Comfort. 
(T.D. 56115). 


Laredo. 

Brownsville, including territory de- 
scribed in T.D. 79-254. 

Del Rio. 


| Eagle Pass. 


Hidalgo (E.0. 3609, Jan. 9, 1922). 

Progeso, including territory described 
in T.D. 76-339. 

Rio Grande City. 

Roma (E.O. 4830, Mar. 14, 1928). 

San Antonio. 


E] Paso, Tex. (T.D. 54407), including 
territory described in T.D. 78-221. 


| Albuquerque, N. Mex., including 


territory described in T.D. 74-304. 
Columbus, N. Mex. 


| Fabens, Tex. (E.O. 4869, May 1, 1928). 


Presidio, Tex. (E.O. 2702, Sept. 7, 
1917). 


Dallas/Fort Worth, Tex. (T.D. 73-297) 
(T.D. 79-232) (T.D. 81-170). 
Amarillo, Tex. (T.D.75-129). 
| Austin, Tex. (T.D. 81-170). 
Lubbuck, Tex. (T.D. 76-79). 
| Oklahoma City, Okla., including ter- 
| ritory described in T.D. 66-132. 
| Tulsa, Okla. (T.D. 69-142). 
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Regions Districts 














Name and 
No. | Headquarters headquar- Ports of entry 
ters 





Port Arthur, | That part of the Beaumont, Orange, Port Arthur, 
| Tex. | State of Texas Sabine, Tex., including territory 
from Sabine described in T.D. 74-231, T.D. 81- 
Pass north 160 
along the State | Lake Charles, La. (E.0. 5475. Nov. 3, 
line to the 1930), including territory described 
north boundary in T.D. 54137. 
line of Shelby 
County; west to 
the Neches 
River, down the 
western shore 
of said river to 
the north 
boundary of 
Jefferson 
County; 
westerly along 
said boundary 
to the east 
boundary of 
Liberty County; 
south along the 
east boundary 
of Liberty 
County to the 
Gulf of Mexico, 
encompassing 
that portion of 
Chambers 
County between 
the Liberty 
County border 
extended to the 
Gulf of Mexico 
and the 
Chambers/ 
Jefferson 
County border; 
also the 
parishes of 
Cameron and 
Calcasieu in the 
State of 
Louisiana. 


| Nogales, The State of | Nogales, including territory described 
| Ariz. Arizona. in T.D. 77—285. 
Douglas, including territory described 
| in E.O. 9382, Sept. 25, 1943; 8 FR 
|} 13083. 
| Lukeville (E.0. 10088, Dec. 3, 1949; 14 
FR 7287). 
| Naco. 
Phoenix (T.D. 71-103). 
| San Luis (E.0. 5322, Apr. 9, 1930). 
| Sasabe (E.O. 5608, Apr. 22, 1931). 
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Regions Districts 


Name and 
| Headquarters | headquar- Ports of entry 
| | ters 


Pacific | Los Angeles, | That part of the Los Angeles-Long Beach, Calif., in- 
Region, Los Calif. State of cluding territory described in T.D. 
Angeles, } California lying 78-130. 

south of the Las Vegas, Nev., the territory de- 
northern scribed in T.D. 79-74. Port San 
boundaries of Luis, Calif. 

the counties of 

San Luis 

Obispo, Kern, 

and San 

Bernardino, 

except the 

counties of San 

Diego and 

Imperial and 

that part of the 

State of Nevada | 

comprising 

Clark County. 

San That part of the | San Francisco-Oakland, Calif., includ- 
Francisco State of | ing Benicia, Martinez, Richmond, 
Calif. California lying Sacramento, San Jose, and Stock- 

north of the ton (T.D. 82-9). 

northern Eureka. Calif. 

boundaries of Fresno, Calif., including territory de- 
the counties of scribed in T.D. 74-18. 

San Luis | Reno, Nev., including territory de- 
Obispo, Kern, | scribed in T.D. 73-56. 

and San | 

Bernardino, 

and the State of 

Nevada, except 

Clark County. 





| San Diego, The counties of | | San Diego (T.D. 54741), including ter- 
| Calif. San Diego and ritory described in T.D. 66-229. 
Imperial in the | Andrade (E.O. 4780, Dec. 13, 1927). 
State of | Calexico. 
California. | Tecate (E.O. 4780, Dec. 13, 1927). 


| 
Honolulu, | The State of | Honolulu (T.D. 53514). 
Hawaii. | Hawaii. | Hilo. 
| Kahului. 
| Nawiliwili-Port Allen (E.0. 4385, Feb. 
25, 1926), including territory de- 
| scribed in T.D. 56424. 
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Regions 


Districts 





Name and 
headquar- 
ters 


No. | Headquarters | Area 


| Portland, 
Oreg. 


The State of 
Oregon and 


that part of the 


State of 
Washington 


which embraces | 


the waters of 
the Columbia 
River and the 
north bank of 
the said river 
west of long. 
119° west. 


Seattle, 
Wash. 


| The State of 
Washington 
except that 
part which 
embraces the 
waters of the 


and the north 
bank of the 
said river west 
of long. 119° 
west. 








| The State of 
| Alaska. 


| Anchorage, 





a 


| 
1 





Ports of entry 





Columbia River | 


| 

| Columbia River, Oreg. (Portland, As- 
toria, Longview (including territory 
described in T.D. 73-338).) 

| Coos Bay, Oreg. (E.O. 4094, Oct 28, 

1924: E.C. 5193, Sept. 14, 1929; E.O. 

5445, Sept. 16, 1930 E.O. 9533; 

Mar. 23, 1945; 10 FR 2173). 

| Newport, Oreg. 


| Puget Sound (Seattle, Anacortes, Bel- 
lingham, Everett, Friday Harbor, 

| Neah Bay, Olympia, Port Angeles, 

| Port Towsend, Tacoma), including 

| territory described in T.D. 83-146. 
Aberdeen, including territory de- 
scribed in T.D. 79-169. 

| Blaine (E.0. 5835, Apr. 13, 1932): 

| Boundary (T.D. 67-65). 

| Danville. 

| Ferry. 

Frontier (T.D. 67-65). 

Laurier. 

Lynden (E.O. 7632, June 15, 1937; 2 
FR 1042). 

Metaline Falls (E.O. 

1937; 2 FR 1042). 

Nighthawk. 

Oroville (E.0. 5206, Oct 11, 1929). 

Point Roberts, including territory de- 
scribed in T.D. 78-272. 

Spokane. 

Sumas. 


7632, June 15, 





| 

| Anchorage (T.D. 55295, T.D. 68-50). 

| Alcan (T.D. 71-210). 

| Dalton Cache (T.D. 79-74). 

| Fairbanks (E.O. 8064, Mar. 9, 1939; 4 
FR 1191). 

| Juneau. 

| Ketchikan, including territory de- 

| scribed in T.D. 74-100. 

| Sitka, including territory described). 
in T.D. 55609. 

| Slagway. 

| Valdez, including territory described 

| in T.D. 79-201. 

| Wrangell, including 
scribed in T.D. 56420. 


territory de- 





Part 103—AVAILABILITY OF INFORMATION 
The list of public reading rooms set forth in section 103.1 is 


vised to read as follows: 
103.1 Public reading rooms. 


* * 
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United States Customs Service (Headquarters), 1301 Constitution 
Avenue, NW., Washington, D.C. 20229. 

Northeast Region—Boston, 100 Summer Street, Suite 1819, Boston, 
Massachusetts 02110. 

New York Region—New York, 6 World Trade Center, New York, 
New York 10048. 

North Central Region—Chicago, Room 1501, 55 East Monroe 
Street, Chicago, Illinois 60603. 

Southeast Region—Miami, 99 S.E. 5th Street, Miami, Florida 
33131. 

South Central Region—New Orleans, Canal-LaSalle Building, Rm. 
302, 423 Canal St., New Orleans, Louisiana 70130. 

Southwest Region—Houston, 5850 San Felipe, Houston, Texas 
77057. 

Pacific Region—Los Angeles, New Federal Building, 300 N. Los An- 
geles Street, Los Angeles, California 90012. 


(T.D. 838-210) 
Bonds 


Approval and discontinuance of consolidated aircraft bonds (air carrier blanket 
bonds), Customs Form 7605. 


The following consolidated aircraft bonds have been approved or 
discontinued as shown below. The symbol “D” indicates that the 
bond previously outstanding has been discontinued on the month, 
day, and year represented by the figures which follow. “PB” refers 
to a previous bond, dated as represented by the figures in parenthe- 
ses immediately following, which has been discontinued. If the pre- 
vious bond was in the name of a different company or if the surety 
was different, the information is shown in a footnote at the end of 
the list. 

Dated: September 29, 1983. 


Filed with district 
director/area 
| director/amount 
es —+ Sis rae ees: eae 








Date term | Date of 


Name of principal and suret 
P P y commences | approval | 








AirPacific Ltd., 1600 Kapiolani Blvd., | Sept. 7, 1983 Sept. 9, 1983 | New York Seaport, 
Suite 923, Honolulu, Hawaii; Ameri- N.Y. 
can Casualty Co. of Reading, PA. | $100,000.00 
World Airways, Inc., Oakland Interna- | Sept. 15, 1983 | Oct. 8, 1983 San Francisco, CA 


tional Airport; Oakland, CA; United | $100,000.00 
Pacific Ins., Co. (PB 07/21/82) D 10/) 


07/83.! 





' Surety is Fireman’s Fund Ins. Co., Principal is World Airways. 
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EDWARD B. GABLE, Jr., 
Director, 
Carriers, Drawback and Bonds Division. 


(T.D. 83-211) 
Bonds 


Approval and discontinuance of bonds on Customs Form 7587 for the control of 
Instruments of International Traffic of a kind specified in section 10.4la of the 
Customs Regulations 


Bonds on Customs Form 7587 for the control of instruments of 
international traffic of a kind specified in section 10.4la of the Cus- 
toms Regulations have been approved or discontinued as shown 
below. The symbol “D” indicates that the bond previously outstand- 
ing has been discontinued on the month, day, and year represented 
by the figures which follow. “PB” refers to a previous bond, dated 
as represented by the figures in parentheses immediately following 
which has been discontinued. If the previous bond was in the name 
of a different company or if the surety was different, the informa- 
tion is shown in a footnote at the end of the list. 

Dated: September 30, 1983. 





| 


| Filed with district 


director/area 
director/amount 


Date of 
approval 
| 





Name of principal and surety | Date of bond | 
| 


| 
| 
Braunkohle Transport, USA, 5029 | Aug. 18, 1983 | Aug. 19, 1983 | Norfolk, VA 


Domain Place, Alexandria, VA; Peer- | | $10,000 
less Ins. Co. | 


Centerchem, Inc., 475 Park Avenue, | Sept. 12, 1983 | Sept. 13, 1983 Wilmington, NC 
New York, NY; Old Republic Ins. Co. | | $10,000 


Sept. 20, 1983 | New Orleans, LA 


Central Marine Lines, Inc., 2333 Sept. 2, 1983 | 
Tchoupitoulas Street, New Orleans, | 
LA; Old Republic Ins. Co. | 


Char Ching Shipping (USA) Ltd., 925 | Aug. 1, 1983 | Aug. 9, 1983 | Los Angeles, CA 
Harbor Plaza Drive, #223, Long | | $50,000 
Beach, CA; Washington Int’] Ins. Co. | 


$10,000 


Combined Maritime Agencies Inc., 39 Feb. 23, 1981 Feb. 25, 1981 New York, NY 
Broadway, New York, NY; American | Seaport 
Motorists Ins. Co. | $10,000 

D 08/04/83 | 


Dalton Steamship Corporation of | Feb. 3, 1975 | Feb. 18, 1975 | Houston, TX 
Texas, 1520 Texas Ave., Houston, | | $10,000 
TX; Fidelity & Deposit Co. of Mary- | 
land. 

D 08/29/83 
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Name of principal and surety 


Hapag-Lloyd (America), Inc., (A Dela- 
ware Corp.) and its division, Hapag- 
Lloyd Agencies and U.S. Navigation; 
1 Edgewater Plaza, Staten Island, 


CUSTOMS 


Filed with district 
director/area 
director/amount 


—EE 


Date of bond approval 


New York, NY 
Seaport 
$10,000 


Aug. 10, 1983 | Sept. 12, 1983 


NY; American Casualty Co. of Read- | 


ing, PA. 
PB 01/01/83) D 09/12/83.! 


Japan Line (New York) Services Ltd., 


One World Trade Center, New York, | 


NY; Peerless Ins. Co.. 
D 09/01/83 


Lorentzen Shipping Agency, Inc., dba 
Condord Nopal Agencies, (Florida 


Corp.), 1040 Port Blvd., Miami, FL; | 


Fidelity & Deposit Co. of Maryland. 


Mantecados Payco, Inc., #113 Chardon 
Avenue, 
Surety Co. 


McKay-Markstrin Distributing Compa- 


ny, P.O. Box 23663, Oakland, CA; | 


Washington Int’] Ins., Co. 
(PB 10/15/82) D 10/31/83. 


Seaboard Marine Ltd., 2150 N.W. 70 
Avenue, Miami, FL; The American 
Ins. Co. 


Toyomenka (America) Inc., 1 World 
Trade Center, New York, NY; 


American Casualty Co. of Reading, | 


(PB 04/02/75) D 07/06/83. 


United States Navigation Co., Inc., a 
New York Corp., 17 Battery Place, 
NY; Continental Casualty Co., an Il- 
linois Corp. 

D 09/12/83 


Hato Rey, PR; Seaboard | 


| New York, NY 
Seaport 
| $10,000 


Mar. 2, 1973 ‘| Mar. 5, 1973 


| Sept. 8, 1983 | Sept. 16, 1983 | New York, NY 
Seaport 

| $10,000 

| 

| San Juan, PR 


| Aug. 26, 1983 | Aug. 26, 1983 
| $10,000 


| | 
| Oct. 14, 1983 | Oct. 14, 1983 | San Francisco, CA 


$10,000 


| 
| 


| 
| 
| Miami, FL 
| $10,000 
| 


Aug. 10, 1983 | Aug. 10, 1983 
| 
| 


| Aug. 12, 1983 | 


| July 6, 1983 New York, NY 


Seaport 
| $10,000 


| 
| Apr. 20, 1960 New York, NY 
| Seaport 


$10,000 


| 
| 
| Apr. 20, 1960 


| 





i i 





2 Principal is East Bay Beverage Co. 


1 Principal is Hapag-Lloyd (America) Inc., a Delaware Corp. 


3 Surety is St. Paul Fire & Marine Ins. Co. 


EDWARD B. GABLE, Jr., 
Director, 


Carriers, Drawback and Bonds Division. 





U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. September 30, 1982. 
The following are decisions made by the United States Customs 
Service where the issues involved are of sufficient interest or im- 
portance to warrant publications in the Customs Bulletin. 
JOHN P. SIMPSON, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 83-66) 


This ruling holds that the requirement of return of merchandise 
to Customs custody cannot be waived for a drawback claim 
under 19 U.S.C. 1313(c); however, if it is found that the claim- 
ant was aware of the requirements of the applicable statutes 
and regulations and that failure to meet those requirements 
was based on mistake or inadvertence, relief may be granted 
under 19 U.S.C. 1520(c)\(1), provided the claimant can prove 
that the merchandise was shipped without its consent and that 
the merchandise was exported 


Date: August 28, 1981 
File: DRA-1-09-CO:R:CD:D 
213382 B 
District DIRECTOR OF CUSTOMS, 
Philadelphia, PA. 


DIRECTOR, CARRIERS DRAWBACK AND BonDs DIVISION 


Internal Advice—Drawback—Return to Customs Custody—19 
U.S.C. 1313(c)—Your Request of August 5, 1981 CLA-2- 
DD:CV:MAM 


Re: (company name) 

Facts: The referenced company made applications for drawback 
under 19 U.S.C. 1313(c) on April 2, 1981, for merchandise exported 
in January and May of 1980. The exported articles were returned 
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abroad because they were allegedly in excess of the quantity or- 
dered. The company states that the failure to return the excess to 
your custody before exportation, as required by the law and regula- 
tions was occasioned by inexperience of its personnel. 

It is your position that the applications must be disallowed since 
the requirement of return to Customs custody prior to exportation 
is statutory and cannot be waived. 

Law and analysis: Section 1313(c). Title 19, United States Code, 
specifically requires that merchandise upon which drawback is 
sought must be timely returned to Customs custody. Section 
22.32(a), Customs Regulations requires the claimant to state on the 
Drawback Entry Form (CF 7539) the place where the merchandise 
is to be placed in Customs custody for examination. It has long 
been fundamental to drawback law that drawback claimants must 
adhere to the requirements set forth in the applicable statutes and 
regulations. See U.S. v. W.C. Hardesty Co., 36 CCPA 47, C.A.D. 396 
(1949); Spencer Kellogg & Sons v. U.S., 13 Ct. Cust. Appls. 612, T.D. 
41459 (1926). 

Section 1520(c)\(1), Title 19, United States Code, provides for the 
reliquidation of any entry, despite the time contraints of 19 U.S.C. 
1514, to correct a mistake of fact or clerical error not amounting to 
error in construction of the law. This reliquidation can occur if the 
mistake is brought to Customs attention within one year of the 
entry date or 90 days of liquidation, if liquidation occurred nine 
months after the date of entry. 

We have long held that ignorance of the requirements of statutes 
and/or regulations is considered an error in construction of law, 
thereby rendering 19 U.S.C. 1520(c)(1) inapplicable. If, however, the 
requirements are known to the applicant, and the applicant or his 
agent fails to follow instructions or otherwise fails to meet the re- 
quirements through mistake or inadvertence, a case for relief 
under that statute may be had. 

Holding: Your position that the requirement of return to Cus- 
toms custody cannot be waived is correct. However, treating the 
claimant’s allegation that failure to return the merchandise to 
your custody was based on inexperience as a timely claim pursuant 
to 19 U.S.C. 1520(c\(1), if you find that the claimant was aware of 
the requirements of the statute and regulations and that its em- 
ployees failed to follow a company policy of meeting those require- 
ments through mistake or inadvertence, you may grant relief 
under 19 U.S.C. 1520(c)(1), provided the claimant can prove the 
merchandise was shipped without its consent and that the mer- 
chandise was exported. Otherwise you must liquidate the entries 
“No Drawback.”’ 
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(C.S.D. 83-67) 


This ruling holds that a company must maintain complete ac- 
counting records for all articles, wastes and irrecoverable losses 
resulting from processing of TIB materials in order to qualify 
for accelerated payment of drawback. (19 CFR 22.20a) 


Date: February 18, 1983 
File: CON-9-CO:R:CD:D 
215408 RB 

Issues: (1) Whether a company’s TIB (temporary importation 
under bond) program would be disqualified in its entirety where 
lots (entries) of fungible TIB and duty-paid material are commin- 
gled in production; if not, 

(2) How may the TIB lots be accounted for under the circum- 
stances presented; 

(3) Whether C.S.D. (Customs Service Decision) 79-254 would pro- 
hibit the use of certain internal company documents to account for 
the TIB lots pursuant to Headnote 2(b)\(i), Schedule 8, Part 5, Sub- 
part C, Tariff Schedules of the United States (TSUS). 

(4) Whether denial of the company’s request for accelerated pay- 
ment of drawback is reasonable based upon deficiencies in its TIB 
program. 

Facts: A company imported lots of unfinished fungible garment 
and boot crust leather temporarily under bond (Item 864.0520, 
TSUS) sending them, together with a small quantity of fungible, 
duty-paid leather, to various independent tanners for processing. 
The tanners commingle the TIB and duty-paid lots in production 
resulting in a loss of specific identity thereof. The majority of the 
commingled material was exported, although some was concededly 
sold on the domestic market. 

Additionally, tickets containing production information which 
has been attached to some of the lots were destroyed due to a fire 
at one of the tanners. However, other records such as packing lists, 
work orders, and tanners’ invoices were available to acount for the 
processed materials under Headnote 2(b)(i). 

Because of the impossibility of specifically identifying the TIB 
lots, a Customs audit report recommended that the company’s TIB 
program be disqualified in its entirety. As a result, 67 TIB entries 
filed by the company throughout 1978 and 1979 have been assessed 
with penalties. 

Subsequently, the company instituted a drawback program for 
its duty-paid leather and, pursuant thereto, requested accelerated 
payment of drawback which was denied under section 22.20a, Cus- 
toms Regulations, due to the deficiencies in its TIB program. 

Law and analysis: (1) and (2) The mere commingling in produc- 
tion of fungible lots of TIB and duty-paid materials resulting in a 
loss of identity of the specific lots would not per se disqualify a TIB 
program in its entirety. To account for TIB merchandise we gener- 
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ally follow identification procedures established for drawback pur- 
poses. Accordingly, TIB entries covering fungible, commingled ma- 
terial under the circumstances presented in this case made on or 
after September 2, 1981, would be permitted to be accounted for 
using the first-in, first-out (FIFO) accounting principle as approved 
on that date for direct identification drawback (See Headquarters 
memorandum dated September 2, 1981, DRA-1-CO:R:CD:D 213253 
RB, to all Regional Commissioners, from the Assistant Commission- 
er, Commercial Operations; also see C.S.D. 82-35; C.S.D. 82-63; 
Headquarters letter DRA-1-CO:R:CD:D 214330 RB; Headquarters 
letter DRA-1-CO:R:CD:D 213460 RB). 

However, because the TIB entries involved in the present case 
relate to 1978 and 1979, FIFO as approved for direct identification 
drawback would be inapplicable inasmuch as it was not in effect at 
that time. Furthermore, C.I.E. 839/57, C.S.D. 81-127 and Headquar- 
ters letter CON-9-04-CO:R:CD:D 211890 MM, cited by the compa- 
ny, are also inapplicable in the present case since they prohibit the 
commingling of fungible TIB and non-TIB lots and require that all 
commingled TIB lots be exported. 

Instead, the method which must be used in this case to account 
for the commingled TIB lots is prescribed in Bureau letter dated 
February 15, 1961, file 731.1 L to the Supervising Customs Agent, 
Chicago, re: (Company Name) Specifically, this method requires 
that from the commingled material the TIB lots be identified first, 
initially against all shipments therefrom for domestic consumption 
with penalties assessed accordingly for failure to export as re- 
quired, then against export shipments until the TIB lots are ex- 
hausted, with identification of the lots being made on a higher to 
lower basis assuming different dutiable values therefor (ibid, p. 2, 
paragraphs 1-3). 

(3) Pursuant to Headnote 2(b)(i), Schedule 8, Part 5, Subpart C, 
TSUS, the records maintained by a company must be sufficient to 
enable a complete accounting for all articles, wastes and irrecover- 
able losses resulting from the processing of TIB materials. If such 
records are lost or destroyed equity demands that an opportunity 
be given to comply with this requirement by reconstruction or 
other alternative means (note e.g. C.S.D. 82-30). By way of illustra- 
tion, concerning the types of records which have been acceptable 
for accounting purposes in a drawback context (eg., finishing 
orders, trucking receipts, invoices, packing orders, etc.) see Head- 
quarters letter dated June 15, 1971, file DB 731.1 S, to Regional 
Commissioner of Customs, New York, re: (Company Name) Thus, 
C.S.D. 79-254 erroneously cited in the audit report as C.S.D. 79-25 
is inapplicable in this connection inasmuch as it pertains only to 
acceptable proof of exportation which is not involved herein. 

(4) Section 22.20a, Customs Regulations (19 CFR 22.20a), provides 
that a drawback claimant is eligible for accelerated payment of 
drawback if the regional commissioner of Customs determines that 
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the claimant is “not delinquent or otherwise remiss in transactions 
with Customs * * *.” Based upon the circumstances presented in 
this case regarding the company’s TIB program, we conclude that 
the regional office in New York acted reasonably in denying the 
company’s request for accelerated payment of drawback. 

Holdings: The answers to the questions presented in this case are 
as follows: 

(1) No. 

(2) From the commingled material, the TIB lots should be identi- 
fied first, initially against all shipments therefrom for domestic 
consumption with penalties assessed accordingly, then against 
export shipments until the TIB lots are exhausted, with identifica- 
tion of the lots being made on a higher to lower basis assuming dif- 
ferent dutiable values therefor. 

(3) No. 

(4) Yes. 


(C.S.D. 83-68) 


This ruling holds that the U.S. Customs Service will not substi- 
tute judgement for that of the field office concerning same con- 
dition drawback claims when an importer fails to give prior 
notice of exportation unless the field office acts arbitrarily. (19 


U.S.C. 1313()) 


Date: February 25, 1983 
File: DRA-1 CO:R:CD:D 
215299 B 

A claim for drawback under 19 U.S.C. 1313G) was filed on July 
22, 1982, for a cushion ruby weighing 18.42 carats and its yellow 
gold mounting. The ruby was entered free of duty on May 11, 1982, 
but a notice of increase was issued June 25, 1982, because the ruby 
and mounting were deemed to be an entirety. The question of 
whether the ruby was in fact free of duty will not be addressed fur- 
ther. The ruby was exported on June 2, 1982, without prior notice 
to Customs. 

Counsel for the importer of the ruby and mounting has asked 
that you request internal advice as to whether drawback under 19 
U.S.C. 1313G) can be had absent prior notice and examination, and 
if not, whether any or all of three alternatives presented by coun- 
sel may be adopted in lieu of prior notice and examination. These 
alternatives will be discussed below. 

Currently, there are no regulations governing the operational 
functions of same condition drawback, although proposed drawback 
regulations have been published. Pending publication of these regu- 
lations as a final rule, operating instructions were issued under au- 
thority of 19 U.S.C. 1313(k). These instructions require that a Cus- 
toms Form 7539 be filed with the district/area/port director at 
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least 12 working days prior to exportation. However, Customs can 
waive this requirement, either before or after exportation, if it is 
satisfied that the merchandise was exported in the same condition 
as when imported. Headquarters does not review a decision in this 
regard made by a field office unless there is an allegation that the 
official acted arbitrarily or capriciously. 

Counsel for the importer/claimant asks, in the event waiver of 
examination after the fact of exportation is not granted, that one 
or all of the following alternatives be afforded his clients: 

(1) The ruby and mounting be returned to the United States for 
entry under a temporary importation bond for examination by Cus- 
toms; 

(2) The ruby and mounting be returned to the United States 
under two separate consumption entries, after which they would be 
examined and exported, same condition drawback being allowed on 
both the prior and later importations/exportations; 

(3) A Customs officer be sent to the present location of the mer- 
chandise in Switzerland, at the expense of the claimant, and have 
the ruby and mounting examined on site. 

None of the alternatives is legally viable. The same condition 
drawback law requires that the imported merchandise be in the 
same condition as imported at the time of exportation. Each claim 
for drawback under this provision must stand on its own merits. 
That is, the claimant must show importation, non-use or change in 
condition except as allowed by the law, and exportation, in accord- 
ance with the law and applicable operating instructions. At the 
time of exportation, Customs must be satisfied the merchandise is 
in the same condition as when imported. Once exportation occurs, 
the cycle is complete; and the claim must be governed by that par- 
ticular importation, no change in condition, and exportation. An- 
other importation and exportation without change in condition 
does not prove previous importation and exportation without 
change. 

Counsel may cite C.S.D. 81-215 of May 7, 1981, in support of 
having the merchandise reentered, then exported with drawback 
from both entries ensuing. However, the noted ruling involved two 
importations, two manufactures, and two exportations of the same 
merchandise under the manufacturing drawback law, and complete 
compliance with the applicable regulations. This ruling would be 
applicable to same condition merchandise which was twice import- 
ed and twice exported if, prior to both exportations, notice was 
given to Customs. The claimant would be allowed to amend the 
claim to cover both entries, to spare both the claimant and Cus- 
toms duplication of paperwork. 

As for sending a Customs officer to Switzerland for examination 
of the ruby and mounting, any examination after the fact of expor- 
tation, when Customs determines that an examination was neces- 
sary, does not conclusively show that the merchandise was in the 
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same condition at the time of exportation, whether the examina- 
tion is conducted inside or outside the United States. 

We note that you refer to “exportation under Customs supervi- 
sion” in your memorandum. The law requires only that destruction 
be under Customs supervision, since the law reads: “Exported in 
the same condition as when imported, or (ii) destroyed under Cus- 
toms supervision * * *.” Those provisions are written in the dis- 
junctive, and “under Customs supervision” modifies “destroyed” 
only, and not the term “exported.” 


(C.S.D. 83-69) 


This ruling holds that merchandise entered for warehouse may 
not be withdrawn for TIB entry. A warehouse entry may be 
amended to a TIB entry within one year from date of importa- 
tion (19 CFR 10.31(g)) 


Date: March 8, 1983 
File: CON-9-CO:R:CD:D 
213304 L 


Issue: May merchandise which has been entered for warehouse 
be withdrawn from warehouse for admission temporarily free of 
duty under bond? What effect would the length of time the mer- 
chandise had been in warehouse have on this determination? May 


a portion of a warehouse entry be withdrawn for admission tempo- 
rarily free of duty under bond and a portion withdrawn as a regu- 
lar warehouse withdrawal? 

Facts: No facts are presented. 

Law and analysis: While there is no express statutory prohibi- 
tion against making a temporary importation under bond (TIB) 
from a bonded warehouse, the relevant statute, 19 U.S.C. 1557, can 
be intepreted as implicitly prohibiting that procedure. The second 
sentence of the statute expressly provides for the types of with- 
drawal that may be made from a bonded warehouse. The absence 
of TIB entries from that listing is significant. 

In addition, permitting a TIB entry from warehouse creates and 
anomaly in that there would be two entries covering the same mer- 
chandise, one of which is required to be liquidated (19 CFR 159.52) 
and one of which is not liquidated (19 CFR 159.2), and in that the 
warehouse period is five years from date of importation while the 
initial TIB period is one year from date of importation. Because a TIB 
entry is not an exportation or an entry for consumption, the five 
year warehouse period would continue to run on merchandise en- 
tered under TIB, the warehouse entry could not be liquidated until 
exportation or destruction, and the person who made the withdraw- 
al would have to satisfy two different bond periods. 

Finally, there is a problem with importation. The date of impor- 
tation is defined in 19 CFR 101.1(h). Since the time period for ware- 
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housing is longer than that for TIB Customs would be obliged to 
maintain tight controls to insure that a TIB entry of warehoused 
goods was not approved after the first one-year period had expired. 
Such an approval would be in violation of Headnote 1(a), Schedule 
8, Part 5C, Tariff Schedules of the United States (TSUS). 

It is our opinion that a TIB entry may not be made on merchan- 
dise withdrawn from a bonded warehouse. However, 19 CFR 
10.31(g) provides in part that: 


Claim for free entry under Schedule 8, Part 5C, TSUS, may 
be made for articles of any character described therein which 
have been previously entered under any other provision of law 
and the entry amended accordingly upon compliance with the 
requirements of this section, provided the articles have not 
been released from Customs custody * * *. 


Merchandise entered for warehouse is deemed to be in Customs 
custody and we see no objection to amending the warehouse entry 
to a TIB entry. Note that 19 CFR 10.31(G), further provides that if 
an entry is so amended, the bond period shall be computed from 
the date of importation. 

The answer to the second issue then is that the length of time 
the merchandise has been in warehouse does have an effect upon 
whether a TIB entry may be substituted for a warehouse entry. 
Since the initial period of a TIB entry is one year from the date of 
importation, it follows that a TIB entry must be made within one 
year from the date of importation. Extensions of the TIB period do 
not become available until a TIB entry has been submitted. Accord- 
ingly, amendment of a warehouse entry to a TIB entry must be 
made within one year from the date of importation. A warehouse 
entry covering merchandise that has remained in warehoue for 
more than one year cannot be amended to a TIB entry. 

With respect to the third issue, whether a portion of the mer- 
chandise covered by a warehouse entry may be entered under TIB, 
we reiterate our opinion that a TIB entry may not be made from 
warehouse. 

However, we perceive no objection to timely amending a ware- 
house entry to permit substitution of a TIB entry for a portion of 
the merchandise covered by the warehouse entry with a corre- 
sponding amendment of the warehouse entry. Such a procedure 
would appear to be contemplated by 19 CFR 141.52(c) and (g). 

We would note that our files contain a copy of a letter dated Sep- 
tember 29, 1971 (DB 516.5 ED) indicating that the Customs Service 
has held that merchandise entered for warehouse may be with- 
drawn for purposes of temporary entry under bond. The letter does 
not contain an analysis of the issues but cites a ruling dated Janu- 
ary 27, 1960. We have been unable to locate the referenced 1960 
ruling. However, the Customs Regulations in force at that time, 
under section 308 of the Tariff Act of 1930, as amended, the prede- 
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cessor of Schedule 8, Part 5C, TSUS (19 U.S.C. 1202), were substan- 
tively similar, and we assume that a similar result was reached. 

Holding: Merchandise entered for warehouse may not be with- 
drawn from warehouse and entered under TIB. However, if mer- 
chandise has been entered for warehouse, and it is subsequently de- 
sired to make a TIB entry of all or a part of the warehouse entry, 
the entry may be amended to a TIB entry within one year from 
date of importation as provided in 19 CFR 10.31(g). 


(C.S.D. 83-70) 


This ruling holds that in the absence of documentation to sub- 
stantiate that a responsible Customs officer refused to permit 
the timely filing of drawback entries pending approval of a 
drawback contract, an extension of time to complete a draw- 
back entry may not be granted under section 22.13(a) of the 
Customs Regulations 


Date: March 9, 1983 
File: CO:R:CD:D 
215153 K 
Re: Request for further review of Baltimore Protest No. 1303-2- 

000093 dated April 12, 1982 

The following is in reply to the request for further review of the 
above-referenced protest. 

Issue: Whether an extension of time may be granted to complete 
a drawback entry when the failure to timely complete the entry is 
due to the refusal of a responsible Customs officer to permit the 
filing of the entry pending the approval of a drawback contract. 

Facts: The protestant withheld the filing of drawback entries 
until a revised substitution contract (rate) was approved by Head- 
quarters to cover additional procedures. The entries were not 
timely filed within three years after the exportation of the articles 
for drawback. The protestant claims the entries were not timely 
filed due to delay in obtaining approval of a new contract from 
Headquarters and that a Customs field representative advised the 
protestant that the entries could not be filed until the contract was 
approved. 

Law and analysis: Section 22.13(a) of the Customs Regulations re- 
quires, in part, that “a drawback entry and certificate of manufac- 
ture shall be filed within 3 years after the date the articles are ex- 
ported” and that claims not completed within the 3-year period” 
shall be treated as abandoned and no extension will be granted 
unless it is established that failure to complete the claim within 3 
years was occasioned by the action of a responsible Customs offi- 
cer.” 

Section 22.4(1) of the Customs Regulations permits the filing of 
drawback entries pending approval of a proposed contract “but 
such entries shall not be liquidated (paid) until the rate has been 
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established.”’ Accordingly, the protestant could have timely filed 
the entries pending the approval of the contract. However, a find- 
ing that a responsible Customs officer refused to permit the protes- 
tant to file drawback entries under section 22.4(i), would establish 
that the failure to file timely entries was occasioned by the action 
of a responsible Customs officer and an extension of time may be 
granted under section 22.13(a). 

There is no documentation to substantiate that a Customs officer 
refused to permit the filing of entries pending the approval of a 
contract. Further, there is no confirmation from field personnel 
that the claimant was given non-binding oral advice not to file the 
entries. 

Holding: In the absence of documentation that a responsible Cus- 
toms officer refused to permit the timely filing of drawback entries 
pending approval of a drawback contract, you are directed to deny 
the protest. 

Your file is returned to the District Director, Baltimore. 


(C.S.D. 83-71) 


This ruling holds that repairs to U.S.-flag vessels used in con- 
tinuous trade between foreign countries are required to be de- 
clared and entered at the first U.S. port of arrival pursuant to 
19 U.S.C. 1466(a) 


Date: March 10, 1983 
File: VES-13-18 CO:R:CD:C 
105921 JL 


To: Pacific Region, Vessel Repair Liquidation Unit, San Francisco. 
From: Director, Carriers, Drawback and Bonds Division. 
Subject: Request for Internal Advice, VES-13-CV: LIQ BZ Decem- 
ber 15, 1982 (corporation name). 
This refers to the brief filed simultaneously in New York and 
San Francisco by (attorneys) on behalf of (corporation name) 
The position of (corp.) can be briefly summarized as follows: 


(1) Certain vessels operated by it in exclusive foreign-to-for- 
eign service for several years should not be subject to the 
duties provided for in 19 U.S.C. 1466(a) because such service is 
not “foreign trade.” 

(2) Assessment of duties on expenditures by and for these 
vessels is not within the intendment of the statute because the 
procurement of repairs for them did not deprive American 
shipyards of the work. 

(1) Approximately eight pages of the brief address the issue of 
what is “foreign trade.” We had occasion to consider essentially 
identical arguments in case 102652/102298. We denied relief in 
that case and noted that “* * * we do not distinguish ‘foreign 
trade’ from ‘trade between * * * foreign countries’.” Notwithstand- 
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ing that however, it is our opinion that whether or not the vessels 
at issue were or were not engaged in foreign trade during the 
period covered by the entries is not the proper issue for considera- 
tion. 19 U.S.C. 1466(a) states that certain American-flag vessels 
shall be subject to the statute. They are “vessels documented * * * 
to engage in the foreign or coasting trade and vessels intended to 
be employed in such trade.” The vessels at issue are conceded by 
(corp.) to be documented by the U.S. Coast Guard with registers, 
that is, they are documented to engage in foreign trade. Whether 
or not they choose to engage in such trade, whatever its definition 
may be, is irrelevant as long as they are so documented during the 
period covered by the vessel repair entries. See South Corporation 
and Seal Fleet, Inc. v. U.S. Appeal No. 82-19, U.S.C.A. Fed. Cir., 
October 28, 1982. 

(2) In his brief the attorney for (corp.) quotes from parts of the 
Erie Navigation Co. v. U.S. case. The Erie case, C.D. 4820, involved 
an American-flag vessel which obtained repairs in Canada and 
challenged the imposition of vessel repair duties on constitutional 
grounds, all of which were rejected by the Customs Court. There is 
an important factual similarity between this case and Erie. In Erie 
the owner claimed that the expense of proceeding to an American 
port for repairs was so economically burdensome as to render the 
repair statute unconstitutional. The court noted that such an argu- 
ment does not present “an issue of constitutional magnitude.” The 
argument presented by the attorney here is that the (corp.) vessels 
“as a practical matter” could not have returned to the United 
States for repairs. However, the Erie court clearly addressed that 
situation when it stated: 


It is implicit in plaintiff's argument that it has the option to 
choose where the repairs will be made. It cannot complain 
that, as a consequence of its choice, the statute imposes a mon- 
etary burden. (citing authorities) 


(Corp.) asks us to infer an exception to the statute’s application 
by implementing its “clear and ‘common meaning’”, that is, to 
except vessels which do not operate between the United States and 
foreign countries because repairs will be effected in foreign ports to 
the detriment of domestic shipyards, notwithstanding the existence 
of the statute. 

Six specific exceptions from the payment of the duty are set 
forth in 19 U.S.C. 1466. One of them, subsection (e), provides an ex- 
ception for certain vessels which are utilized exclusively outside 
the United States for two or more years. (Corp.) vessels do not qual- 
ify for this exception because they carry cargo. Where the general 
rule is established by a statute with exceptions, courts will not cur- 
tail the former or add to the latter by implication. It is a general 
rule of statutory construction that an express exception excludes 
all others. See 82 C.J.S. Section 382. It is our opinion that no infer- 
ence can be made to except (corp.) vessels from the payment of 
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these duties when the Congress has expressly provided an excep- 
tion for similarly situated vessels subject to 19 U.S.C. 1466. 

Accordingly, we are of the opinion that expenditures made out- 
side the United States for repairs, parts, and equipment for Ameri- 
can-flag vessels which are documented for foreign trade and uti- 
lized continuously in trade between foreign countries are required 
to be declared and entered at the first U.S. port of arrival pursuant 
to 19 U.S.C. 1466(a) 


(C.S.D. 83-72) 


This ruling follows the holding of C.S.D. 81-76 in which the facts 
are similar to those here. Where the agent (B or C) agrees 
with the principal (A) to repurchase the merchandise after 
“use” there is an inference that the initial sale was made in 
order to create a climate for the allowance of drawback rather 
than to create a valid principal-agent relationship. Under the 
circumstances set forth in this ruling, the record shows a mis- 
interpretation of the requirements of T.D. 55207(2) rather than 
an intention to defraud the revenue 


Date: March 11, 1983 
File: DRA-1-CO:R:CD:D 
215486 K 
Re: Request for further review of protests numbered 1801-0-00035 

and 1801-0-00036, dated May 29, 1980. 

The following is in reply to your request for further review of the 
above-referenced protests. 

Issues: 1. Whether a bona fide principal and agent relationship 
exists under Treasury Decision (T.D.) 55027(2) for substitution 
drawback when the agent who uses the imported designated mer- 
chandise agrees under its contract to repurchase the manufactured 
articles from the principal. 

2. Whether the record supports a finding for probable cause to 
believe that there was fraud in the case in order to reliquidate a 
drawback entry. 

Facts: Under protest numbered 1801-0-00035, the drawback 
claimant protests the denial of drawback for articles covered by 
Drawback Entry 808628, dated September 11, 1978, which was liq- 
uidated on January 18, 1980, and reliquidated on April 4, 1980. The 
reliquidation was under the authority of 19 U.S.C. 1501 which per- 
mits an appropriate Customs officer on his own initiative to reliqui- 
date an entry in any respect within 90 days from the date of the 
original liquidation. 

Under protest numbered 1801-0-00036 the drawback claimant 
protests the reliquidation on April 21, 1980, and the denial of draw- 
back for articles covered by Drawback Entry 804733, dated April 
12, 1978, which was originally liquidated with an allowance of 
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drawback on May 19, 1978. The reliquidation and denial of draw- 
back was under the authority of 19 U.S.C. 1521 which permits the 
appropriate Customs officer who finds probable cause to believe 
there is fraud in a case, to reliquidate an entry within two years 
after the date of liquidation. 

The facts that follow are essentially the same in each protest 
except for the manner of reliquidation of the drawback entries. 

Producer B had purchase orders for two shipments of foreign 
concentrated orange juice for manufacturing (COJM) but did not 
have sufficient funds to pay for the shipments and the import 
duties. B also did not have pending foreign orders for orange juice 
products produced with the use of COJM to obtain drawback under 
19 U.S.C. 1313(b). Further, B had commitments of future contracts 
with (Corporation Name) for frozen concentrated orange juice pro- 
duced with the use of the COJM. 

Producer A had domestic COJM for use in the production of 
orange juice products to meet its substantial foreign orders. Howev- 
er, A did not have sufficient imported COJM for purposes of substi- 
tution drawback. 

Under the circumstances, A and B entered into an agreement 
dated September 6, 1977 (presumedly to comply with T.D. 55027(2)), 
to obtain drawback for the benefit of both. 


A agreed to pay for the two shipments of COJM and the 
duties, file for drawback (refund of the duties) and accept B’s 
aoe or repurchase of the products produced with the use of 

B agreed to process the COJM at no charge for the account 
of A, furnish A with Certificates of Manufacture and Delivery 
(to enable A to claim drawback), repurchase the manufactured 
products and hold A harmless for any loss. 


The agreement would net A approximately $115,000 and give B 
the necessary capital to import the COJM, process it, and repur- 
chase it to meet its commitments such as its contracts with the fu- 
tures market. 

Essentially, with the use of a letter of credit, a promissory note, 
and direct payments, A and B carried out their agreement al- 
though formal invoices and bills of sale may not have been used. 

Law and analysis: Section 1313(b), title 19, United States Code, in 
compliance with Part 22, of the Customs Regulations, provides, in 
part, that when imported duty-paid merchandise and duty-free or 
domestic merchandise of the same kind and quality are used in the 
manufacture or production of articles within three years from the 
receipt of the imported merchandise by the manufacturer or pro- 
ducer, drawback shall be allowed on exportation of the articles not- 
withstanding the fact that none of the imported merchandise was 
actually used in the manufacture or production of the exported ar- 
ticles. 
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For drawback to accrue under section 1313(b), a manufacturer 
must use in the manufacture or production of articles both import- 
ed duty-paid merchandise and duty-free or domestic merchandise of 
the same kind and quality. Further, the manufacturer of the ex- 
ported articles on which drawback is claimed must use in manufac- 
ture the imported duty-paid merchandise which is designated as 
the basis for the claim. It will be noted that the criterion is use, not 
ownership. 

There are instances where a company owns imported designated 
merchandise but has no factories or its factories are overworked 
and the company contracts with others to use the designated mer- 
chandise in the manufacture or production of articles. A strict and 
unnecessary interpretation of the term “use” would deny this com- 
pany the benefit of drawback. Treasury Decisions 55027(2) and 
55207(1) (1960) clarified the concept of the term “use” for substitu- 
tion drawback to cover such instances. These decisions describe sit- 
uations where merchandise which is “owned by” A and furnished 
by A to B or C for use by B or C in the manufacture of products for 
the account of A in accordance with the terms of a contract be- 
tween A and B or C, is used by A for purposes of substitution draw- 
back. 

The term “owned by” as it appears in these decisions is defined 
in Black’s Law Dictionary, as follows: 


Although these words may be used synonymously with “be- 


longing to” or “forming part of’; * * * in a stricter sense they 
denote an absolute and unqualified title, whereas the words 
“belonging to” do not import that the whole title to property 
or thing is meant, for a thing may belong to one who has less 
than an unqualified and absolute title. (Emphasis added) 


‘ ” 


Black’s Law Dictionary also defines the terms “own 
“owner” as follows: 


Own—To have a good legal title; to hold as property; to have 
a legal or rightful title to; to have; to possess. (Emphasis added) 

Owner—The person in whom is vested the ownership, domin- 
ion, or title of property * * * He who has dominion of a thing, 
real or personal, corporeal or incorporeal, which he has a right 
to enjoy and do with as he pleases, even to spoil or destroy it, 
as far as the law permits, unless he be prevented by some 
agreement or covenant which restrains his right. 


Published T.D.’s 55027(2) and 55207(1) are synopses of unpub- 
lished rulings that were circulated throughout the Customs Service 
as C.LE. 198/60 and 1153/60. These unpublished rulings clearly 
show that it was contemplated that A “will at all times retain 
title” to the designated and finished products and that B (or C) will 
charge A for the processing. These rulings were further clarified by 
an unpublished letter dated February 27, 1975 (202452), distributed 
by the Customs Information Exchange to Customs personnel as 
O.R.R. Ruling 75-0069. It was finally published for the general 
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public as C.S.D. 81-76 (1981). This ruling held that where the agent 
(B or C) agrees with the principal (A) to repurchase the merchan- 
dise after “use” there is an inference that the initial sale was made 
in order to create a climate for the allowance of drawback rather 
than to create a valid principal-agent relationship. The illusion of 
an agency relationship is destroyed by the fact that the actual pro- 
cessor of the raw material operated in reality as the owner of the 
raw material and finished articles. The facts in that ruling are sim- 
ilar to the facts in the protest under review in which the agent (B) 
who owned the designated material and had contract commitments 
to meet for the finished products, agreed to sell the raw material to 
A, process the material for the account of A and repurchase from 
A the finished products to meet the prior contract commitments of 
B. 

The protestant notes that there are other definitions for the 
terms “own” and “owner” such as for a bailor-bailee relationship, 
for an insurable interest, and for a security interest with subroga- 
tion rights. However, T.D.’s 55027(2) and 55207(1) specifically cites 
the term “owned by” which technically and legally sets forth the 
type of ownership contemplated by those decisions. 

Part 177 of the Customs Regulations provides the means for any 
person engaged in any transaction affected by the Customs laws to 
obtain a binding ruling by the submission of a written request. The 
parties failed to do so in this case. Further A and B did not have 
applicable drawback rates (contracts) authorizing the use of the 
principal-agent relationship and did not submit new proposals 
under Part 22 of the Customs Regulations to include the relation- 
ship containing the repurchasing clause. 

We are satisfied that the designated imported merchandise 
which is the subject of both protests was not “owned by” the pro- 
testant (A) within the purview of T.D. 55027(2). A denial of Draw- 
back Entry 808628 (Protest Numbered 1801-0-00035) under the au- 
thority of 19 U.S.C. 1501 is sustained. 

Under section 1514, title 19, United States Code, the liquidation 
of drawback entries, with certain cited exceptions including 19 
U.S.C. 1521, become “final and conclusive upon all persons’ (in- 
cluding the United States Government) within 90 days after the 
date of liquidation. Drawback Entry 804733 was liquidated on May 
19, 1978, with an allowance of drawback. However, the entry was 
reliquidated within 2 years on April 21, 1980, with a denial of 
drawback under the authority of 19 U.S.C. 1521. 

It is well settled law that upon a timely protest to a reliquida- 
tion, the burden of proving that the appropriate Customs officer 
had probable cause to believe there is fraud in a case based on the 
record that the officer had at the time he ordered the reliquidation 
under 19 U.S.C. 1521, rests on the part of the Government. See F. 
Vitelli & Son v. United States, 250 U.S. 355 (1919); United States v. 
Waterbury Lock & Specialty Co., 35 CCPA 131, C.A.D. 384 (1948); 
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A.N. Deringer, Inc. v. United States, 59 Cust. Ct. 148, C.D. 3101 
(1967); Sweet Briar, Inc., v. United States, 73 Cust. Ct. 98, C.D. 4558 
(1974); John S. Connor v. United States, 37 Cust. Ct. 74, C.D. 1800 
(1956); Border Brokerage Co., Dahl Fish Company Et Al v. United 
States, 44 Cust. Ct. 86, C.D. 2157 (1960). 

The record upon protest must prove that the appropriate Cus- 
toms officer who made the finding believed that the drawback 
entry was made on the basis of false documents, known to be false, 
and, to his knowledge the false documents were relied upon by the 
Customs officials to the detriment of the revenue of the United 
States. See by analogy Border Brokerage Co., Et Al. v. United 
States, supra, page 94 in which the record established that the Cus- 
toms officer had probable cause to believe there was fraud when 
the consumption entries were made on the basis of low weights, 
known to the importer to be false, and, to his knowledge, relied 
upon by Customs officials to the detriment of the revenue of the 
United States. 

The record shows that B, the user of the imported merchandise, 
furnished the drawback claimant (A) with a Certificate of Manufac- 
ture and Delivery which was presented with Drawback Entry 
804733. The document which certified that B processed the import- 
ed merchandise for A gave notice to Customs that a principal-agent 
relationship was claimed for drawback under T.D. 55027(2). Al- 
though A and B did not have formal approval for procedures under 
T.D. 55027(2), Customs paid the drawback under the acclerated 
drawback procedures and liquidated the entry with an allowance of 
drawback rather than withholding liquidation pending a request 
for documentation to establish compliance with T.D. 55027(2). We 
note that Customs did withhold liquidation of subsequent drawback 
entries pending receipt of documentation. 

Customs did not rely on the agreement of September 6, 1977, to 
the detriment of the revenue because, it did not have the document 
when the entry was liquidated with an allowance of drawback on 
May 19, 1978. Further, it is presumed that with the knowledge of 
the unpublished rulings clarifying the type of ownership contem- 
plated by T.D. 55027(2), that Customs officials would not have al- 
lowed drawback upon the submission of the agreement containing 
the repurchasing clause. 

The binding contract between A and B essentially complied with 
T.D. 55027(2) other than for the repurchasing clause. The legal 
ramifications of the terms “own”, “owner”, and “owned by” are ex- 
tremely complex in relationship to T.D. 55027(2) in the absence of 
the clarifying rulings. The record shows that A, the protestant, had 
an ownership right (security interest) in the imported designated 
COJM but not the type of ownership contemplated by T.D. 55027(2). 
There is no indiction in the record that A and/or B had knowledge, 
at the time in question, of the unpublished rulings of Customs 
Headquarters which illustrated the type of ownership contemplat- 
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ed by T.D. 55027(2). Under these circumstances, the record shows a 
misinterpretation of the requirements of T.D. 55027(2) rather than 
an intention to defraud the revenue. 

The record does not support a finding by the appropriate Cus- 
toms officer under 19 U.S.C. 1521 that a false document, known to 
be false by A and/or B, was relied upon by Customs officials to the 
detriment of the revenue. 

Holdings: 1. You are directed to deny Protest Numbered 1801-0- 
00035. 

2. You are directed to allow Protest Numbered 1801-0-00036. 

A copy of this decision should be furnished to the protestant. 


(C.S.D. 83-73) 


This ruling holds that tape recordings produced in a foreign- 
trade-zone by the use of imported master tapes may be sent 
into Customs territory free of quotas, duty and taxes, assuming 
that there is compliance with all zone requirements applicable 
thereto. (19 U.S.C. 81c; 19 CFR 146.22; 19 CFR 146.44) 


Date: March 14, 1983 
File: FOR-2-CO:R:CD:D 
215445 RB 

Issue: Whether tape recordings produced in a foreign-trade zone 
may be sent into Customs territory free of duty when the record- 
ings are produced therein by the use of imported master tapes but 
are made entirely from film stock admitted to the zone in privi- 
leged domestic status. 

Facts: A company purchases in a foreign-trade zone tape record- 
ings which are made entirely from blank tapes admitted to the 
zone in privileged domestic status. The recordings are produced by 
the use of imported master tapes. 

Law and Analysis: The dispositive point in this case is that the 
tape recordings are made in a foreign-trade zone entirely from ma- 
terials admitted to the zone in privileged domestic status. This 
being the case, the tape recordings may be sent to Customs terri- 
tory free of quotas, duty and taxes, assuming of course that there is 
compliance with all zone requirements applicable thereto (19 U.S.C. 
81c; 19 CFR 146.22; 19 CFR 146.44). 

Holding: The tape recordings may be sent into Customs territory 
free of quotas, duty and taxes, assuming of course that there is 
compliance with all zone requirements applicable thereto. 
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(C.S.D. 83-74) 


This ruling holds that the forged C-Clamp in the instant case 
must be permanently marked with the country of origin to 
meet the requirements of 19 U.S.C. 1804 


Date: March 17, 1983 
File: MAR-2-05 CO:R:E:E 
721458 FBO 

This ruling concerns the country of origin marking requirements 
for a forged C-Clamp. 

Issue: Whether a forged C-Clamp must be permanently marked 
with the country of origin? 

Facts: A forged C-Clamp was purchased, by a domestic manufac- 
turer of the same, from (company name and address). (Co.) is an 
importer and distributor of hand tools. The domestic manufacturer 
asked an official of (Co.) where the C-Clamp was made, which re- 
sponse was Taiwan. There is no country of origin marking on the 
forged C-Clamp. 

Law and analysis: Section 304 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1304), provides generally that all articles of for- 
eign origin imported into the United States must be legibly and 
conspicuously marked to indicate the English name of the country 
of origin to an ultimate purchaser in the United States. The forged 
C-Clamp must be individually marked with the country of origin 
in a permanent manner which it is not. This violates 19 U.S.C. 
1304 and must be rectified immediately. The clamp is quite capable 
of being marked and has markings in raised letters with plenty of 
space for the country of origin to be placed. There is no way the 
ultimate purchaser could be aware of the origin of the clamp. 

Holding: The forged C-Clamp described above must be perma- 
nently marked to meet the requirements of 19 U.S.C. 1304. The 
preferable method of marking is die sinking, etching or raised let- 
ters. 


(C.S.D. 83-75) 


This ruling holds that the torque wrench in the instant case 
must be individually marked to meet the country of origin 
marking requirements of 19 U.S.C. 1304 


Date: March 17, 1983 
File: MAR-2-05 CO:R:E:E 
721459 FBO 
This ruling concerns the country of origin marking requirements 
for a Torque Wrench. 
Issue: Whether a torque wrench must be individually marked 
with the country of origin. 





CUSTOMS 41 


Facts: A torque wrench was purchased at a (store name) retail 
outlet in Los Angeles. It is known from the configuration of this 
tool that it is an import and, more specifically, is a manufacture of 
Taiwan. At the store where the tool was purchased, the wrench 
was hanging in a locked showcase with no box or other packaging, 
with just an instruction sheet scotch-taped to the shank. At the 
time of purchase, the assistant store manager was asked for the 
box in which the wrench came. The assistant store manager ad- 
vised that (store name) destroys such boxes. The subject torque 
wrench contains no country of origin marking. Furthermore, the 
taped instruction sheet indicates that the wrench is “guaranteed to 
meet or exceed (certain) Federal Specifications,’ thereby possibly 
suggesting to ultimate purchasers that the wrench is a domestical- 
ly made product. 

Law and anaylsis: Unless excepted by law, section 304, Tariff Act 
of 1930, as amended 19 U.S.C. 1304), requires that every article of 
foreign origin (or its container) be legibly and conspicuously 
marked to indicate the country of origin to the ultimate purchaser 
in the United States. 

In this case, the torque wrench, hanging in a store, unmarked is 
clearly in violation of 19 U.S.C. 1304. The discarding of the boxes 
shows an intent to deceive the consumer, the ultimate purchaser, 
as to the origin of the product. 

Holding: The torque wrench herein must be individually marked 
to meet the country of origin requirements of 19 U.S.C. 1304. The 


preferable method is die sinking, etching or raised letters. 


(C.S.D. 83-76) 


This ruling holds that unmarked crimp tools must be individual- 
ly marked in a manner that is legible and in close proximity 
to the U.S. address on the blister package in order to satisfy 
the country of origin marking requirements of 19 U.S.C. 1304 
and 19 CFR 134.46 


Date: March 17, 1983 
File: MAR 2-05 CO:R:E:E 
721460 FBO 

This ruling concerns the country of origin marking requirements 
for an electrical & general purpose crimp tool. 

Issue: How must the crimp be marked? 

Facts: The unmarked crimp tool is packaged in a blister-pack. 
The tool is known to be imported, based on its appearance (particu- 
larly, the way in which the lettering was placed, i.e. painted, on 
the tool) and the extremely low retail price shown ($4.50). The only 
geographical location indicated is at the bottom of the package, 
where the following words appear: (U.S. address and phone 
number). Thus, not only is the country of origin of the imported tool 
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missing, but the packaging clearly has the capability of actively 
misleading consumers into believing that the tool is produced by 
(company name) (the company name appearing at the top of the 
packaging) in U.S. city, state). Indeed, this is the very confusion 
which Customs Regulation, section 134.46 (19 CFR 134.46) was spe- 
cifically designed to prevent. 

Law and analysis: Section 304, Tariff Act of 1930, as amended (19 
U.S.C. 1304), provides generally that all articles of foreign origin or 
its container imported into the United States must be legibly and 
conspicuously marked to indicate the English name of the country 
of origin to an ultimate purchaser in the United States. 

Title 19, CFR, section 134.46 provides: In any case in which the 
words “United States,” or “American,” the letters “U.S.A.” any 
variation of such words or letters, or the name of any city or local- 
ity in the United States, or the name of any foreign country or lo- 
cality other than the country or locality in which the article was 
manufactured or produced, appear on an imported article or its 
container, there shall appear, legibly and permanently, in close 
proximity to such words, letters or name, and in at least a compa- 
rable size, the name of the country of origin preceded by “made 
in,” “Product of,” of other words of similar meaning. 

The unmarked crimp tool must be individually marked with the 
country of origin in close proximity to the U.S. address on the 
package. 

Holding: To satisfy 19 U.S.C. 1304 and 19 CFR 134.46, the crimp 
tool must be individually marked in a manner that is legible and 
in close proximity to the U.S. address on the blister package. It is 
preferable that these times be die sunk, etched or be molded. 


(C.S.D. 83-77) 


This ruling holds that the crimping tool herein must be marked 
individually by die-sinking, disassembling, molding or etching 
to satisfy the requirements of 19 U.S.C. 1304 and 19 CFR 
134.41(a) and 19 CFR 134.43(a) 


Date: March 17, 1983 
File: MAR-2-05 CO:R:E:E 
721461 FBO 

This ruling concerns a deceptively marked crimping tool. 

Issue: Whether the (trade name) “Crimping Tool’ should be per- 
manently marked with the country of origin. 

Facts: The crimping tool in question is individually marked, how- 
ever, when it is blister packed the marking, by label, is face down 
and cannot be seen. The information at the bottom of the package 
reads: (company name and address). 

On the side of the crimping tool facing down is an adhesive label 
that states “MADE IN TAIWAN”’. Not only is this label contrary 
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to the general rule announced in section 134.41(a) of the regula- 
tions (19 CFR section 134.41(a)) and contrary to the specific rule 
stated in section 134.43(a) (19 CFR section 134.43(a)), but the plac- 
ing of the “marked” side of the tool face down in a sealed package 
evidences an unlawful intent to conceal the identity of the country 
of origin, as Customs found in Ruling No. 719878 of August 4, 1982. 

Law and analysis: Section 304 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1304) provides generally that all articles of for- 
eign origin or their containers imported into United States must be 
legibly and conspicuously marked to indicate the English name of 
the country of origin to an ultimate purchaser in the U.S. 

19 CFR section 134.41(a) provides: As a general rule, marking re- 
quirements are best met by marking worked into the article at the 
time of manufacture. For example, it is suggested that the country 
of origin on metal articles be die sunk, molded in or etched. 

19 CFR section 134.43(a) provides: Marking required by certain 
provisions of the Tariff Act of 1930. Articles such as knives, clip- 
pers, shears, safety razors, surgical instruments, scientific and labo- 
ratory instruments, pliers, pincers, vacuum containers, and parts 
thereof shall be marked legibly and conspicuously by die stamping, 
cast-in-the-mold lettering, etching (acid or electrolytic), engraving, 
or by means of metal plates which bear the prescribed marking 
and which are securely attached to the article in a conspicuous 
place by welding, screws, or rivets. 

In this case, we believe that the crimping tools should be marked 
in the manner described in 19 CFR 134.41(a) because it is evident 
that the labels used are not secure. Also, similar instruments to 
that considered herein are required by 19 CFR 134.43(a) to be so 
marked and these serve a similar function as pliers and pincers. 

Holding: The crimping tool herein must be marked individually 
by die-sinking, disassembling, molding or etching to satisfy the re- 
quirements of 19 U.S.C. 1304 and 19 CFR 134.4l(a) and 19 CFR 
134.43(a). 


(C.S.D. 83-78) 


This ruling holds that the present marking means of small print 
on the reverse side of blister-pack packages indicating the 
country of manufacture of certain adjustable wrenches does not 
constitute compliance with the country of origin making re- 
quirements of 19 U.S.C. 1304. 

Date: March 17, 1983 
File: MAR-2-05 CO:R:E:E 
721463 FBO 


This ruling concerns the country of origin marking requirements 
for an eight inch adjustable wrench. 
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Issue: Whether certain blister packed wrenches meet the country 
of origin marking requirements of 19 U.S.C. 1304. 

Facts: It has been brougth to the attention of Customs that (com- 
pany) is importing certain adjustable wrenches that are question- 
ably marked with the country of origin. The wrench has raised let- 
tering that is face down in a blisher pack and has a marking of 
Japan on the rear of a cardboard backing in very small and incon- 
spicuous lettering. 

Law and analysis: Section 304 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1304), provides generally that all articles of for- 
eign origin imported into the United States must be legibly and 
conspicuously marked to indicate the English name of the country of 
origin to an ultimate purchaser in the United States. 

This is a blister-packed tool, with the side facing downward bear- 
ing the notation of the country of origin (in this case, Japan). This 
concealment is not undone (and the objective of providing notice to 
ultimate purchasers is not served) by the printing of the words 
“MANUFACTURED IN JAPAN,” in small type, on the reverse 
side of the package. That reverse side contains the following state- 
ments in very large print, spread over most that side: THIS PRO- 
FESSIONAL QUALITY TOOL IS MADE OF THE HIGHEST 
GRADE MATERIAL BY EXPERT CRAFTSMEN” AND “CON- 
STRUCTION IS OF HIGH GRADE CHROME VANADIUM STEEL 
ALLOY FULLY HARDENED AND TEMPERED.” At the very 
bottom of the page appears the following, with the expression (com- 
pany) in bold distinct print and with all other words in very small 
letters: ‘Manufactured in Japan for (company name and address) 

Certainly, that indistinct, inconspicuously placed notation of origin 
on the packaging does not constitute compliance with the country of 
origin marking law. The marking must be clear and conspicuous. 

Holding: In order to meet the country of origin marking require- 
ments of 19 U.S.C. 1304, the wrenches must be reversed so the mark- 
ing can be seen through the plastic clear portion. 


(C.S.D. 83-79) 


This ruling holds that the present marking by means of small 
print on the reverse side of blister-pack packages indicating 
the country of manufacture of certain hand tools is not con- 
spicuous enough to satisfy the country of origin marking re- 
quirements of 19 U.S.C. 1304 


Date: March 17, 1983 
File: MAR-2-05 CO:R:E:E 
721464 FBO 
This ruling concerns the country of origin marking requirements 
for a “4 inch Drive Ratchet Handle and % inch Drive Extension 
Bar.” 
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Issue: Must the Drive Ratchet Handle and Drive Extension 
Bar be marked with the country of origin. 

Facts: The imported Drive Ratchet Handle and Drive Extension 
Bars are not individually marked with the country of origin. There 
is small print on the reverse side of a blister-pack indicating that 
Taiwan is the country of manufacture appearing in juxtaposition 
with the bold face and larger (name) and does not appear sufficient 
to make an ultimate purchaser aware of the origin. 

Law and analysis: Section 304 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1304) provides generally that all articles of for- 
eign origin or its container imported into the United States must 
be legibly and conspicuously marked to indicate the English name 
of the country of origin to an ultimate purchaser in the United 
States. 

The clarity of the marking on the reverse of the packages if it 
were bolder would be acceptable for purpose of 19 U.S.C. 1304, but 
presently is not conspicuous enough to satisfy the statute. 

Holding: The present marking on the back of the blister pack is 
not acceptable for purposes of 19 U.S.C. 1304. 


(C.S.D. 83-80) 


This ruling holds that the assembly of artificial flowers into 


floral sprays, designs, or bouquets in a Customs banded ware- 
house is a manufacture prohibited by 19 U.S.C. 1562 
File: WAR-1-CO‘R:CD:D 
215045 L 

Issue: Is the assembly of artificial flowers into floral sprays, de- 
signs, or bouquets a permissible manipulation in a private Customs 
bonded warehouse? 

Facts: Artificial flowers are imported and entered for warehouse. 
In the warehouse, the flowers are made into floral sprays, designs, or 
bouquets. Individual or multiple flowers of the same or of various 
types may be used and there may or may not be floral arrange- 
ment together, and cutting of the stems. 

Law and analysis: Merchandise in a bonded warehouse may be 
cleaned, sorted, repacked, or otherwise changed in condition, but 
not manufactured, pursuant to 19 U.S.C. 1562. The inquirer con- 
tends that the artificial flowers are merely assembled or repack- 
aged in a manner more attractive for ultimate distribution and in- 
dicates there is no change in the product as imported other than 
an occasional shortening of a stem. 

The Supreme Court defined the word “manufacture” for Customs 
purposes in Anheuser-Busch Brewing Association v. United States, 
207 U.S. 556 (1907), as follows: 


Manufacture implies a change, but every change is not a 
manufacture, and yet every change in an article is the result 
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of treatment, labor and manipulation. But something more is 
necessary as set forth and illustrated Hartranft v. Wiegmann, 
121 U.S. 609 (1837). There must be a transformation; a new and 
different article must emerge, “having a different name, char- 
acter, or use.” 


The Customs Service and Courts have adhered consistently to 
this definition of manufacture. Congress never has modified by 
statute either the definition or the Customs Service interpretation 
of it. 

It is clear that the assembly of the artificial flowers into sprays, 
designs, or bouquets results in a new and different article possess- 
ing each of the exemplars cited: a different name, a different char- 
acter, and a different use. 

Holding: The assembly of artificial flowers into floral sprays, de- 
signs, or bouquets in a Customs bonded warehouse is a manufac- 
ture prohibited by 19 U.S.C. 1562. 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 101 


Proposed Restatement of the New Orleans Customs District Port 
Limits 

AGENCY: U.S. Customs Service, Department of the Treasury. 

ACTION: proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations relating to the Customs Service filed organization by pub- 
lishing the New Orleans, Louisiana, Customs District port limits in 
one consolidated package. The existing port limits are either con- 
firmed or slightly extended. Public comments are invited before a 
final document is published. The consolidated document is part of 
Customs program to secure the most economical use of personnel, 
facilities, and resources, and to provide better service to carriers, 
importers, and the public. 


DATES: Comments must be received on or before December 5, 1983. 


ADDRESS: Comments (preferably in triplicate) may be addressed to 
the Commissioner of Customs, Attention: Regulations Control 
Branch, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Room 2426, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Denise Crawford, 
Office of Inspection, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-8157). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of a continuing program to obtain more efficient use of its 
personnel, facilities, and resources, and to provide better service to 
carriers, importers, and the public, Customs proposes to amend sec- 
tion 101.3(b), Customs Regulations (19 CFR 101.3(b)), by publishing 
the New Orleans Customs District port limits in one consolidated 
document. 

47 
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The New Orleans Customs District includes some ports of entry 
that were established in the 1830’s. The geographical limits for 
some of these ports are rather vague and refer to city limits which 
have changed. A review was recently completed by Customs offi- 
cials of the port limits in the district. The three purposes for per- 
forming the review were to: (1) identify what the present limits are; 
(2) redefine the limits in terms that will assure that any future 
changes will be within Customs, rather than local government con- 
trol; and (3) publish the new limits in one consolidated document so 
that persons doing business in the district would be relieved of the 
complicated legal research now necessary whenever port limits 
come into question. 

The proposed consolidated document either confirms the status 
quo or slightly extends existing port limits to clearly delineate 
boundaries. If the proposed changes are adopted, the list of Cus- 
toms regions, districts, and ports of entry in section 101.3(b), Cus- 
toms Regulations, will be amended accordingly. 


PROPOSED RESTATEMENT OF THE NEw ORLEANS Customs DISTRICT 
Port BOUNDARIES 


The New Orleans, Louisiana, Customs District includes: the ports 
of entry of Baton Rouge, Gramercy, Morgan City, and New Or- 
leans, all in the State of Louisiana; the ports of entry of Chattanoo- 
ga, Knoxville, Memphis, and Nashville, all in the State of Tennes- 
see; the ports of entry of Greenville and Vicksburg, in the State of 
Mississippi; and the port of Little Rock-North Little Rock, in the 
State of Arkansas. The proposed geographical limits of each of the 
ports in the New Orleans District are as follows: 


Baton Rouge, Louisiana 


The geographical limits of the Customs port of entry of Baton 
Rouge, Louisiana, as designated by E.O. 5993 dated January 13, 
1933, and described in T.D. 53514, published in the Federal Regis- 
ter on June 22, 1954 (19 FR 3793) and T.D. 54381, published in the 
Federal Register on June 29, 1957 (22 FR 4613), comprise the terri- 
tory within the corporate limits of the city of Baton Rouge and the 
parishes of East Baton Rouge, West Baton Rouge, Iberville, and As- 
cension, all in the State of Louisiana. No changes are proposed. 


Chattanooga, Tennessee 


While Customs is not aware of any document which specifically 
sets forth the geographical boundaries of the port of entry of Chat- 
tanooga, Tennessee, it is generally understood to be the corporate 
limits of the city of Chattanooga. Due to a minor adjustment which 
increases the port limits slightly, the geographical limits of the 
Customs port of entry of Chattanooga, will be extended to include 
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all of the territory within the limits of Hamilton County, Tennes- 
see. 

Gramercy, Louisiana 

The geographical limits of the Customs port of entry of Gramer- 
cy, Louisiana, as established by T.D. 82-93, published in the Feder- 
al Register on May 17, 1982 (47 FR 21039), comprise that portion of 
the Parishes of St. Charles, St. John the Baptist, and St. James, 
lying within the area bounded on the East where the longitudinal 
line of 90°27'30” W. intersects on the North at the latitudinal line of 
30°06’ N. and intersects on the South at the latitudinal line of 
29°57’ N., and bounded on the West where the longitudinal line of 
90°54’ W. intersects on the North at the latitudinal line of 30°06’ N. 
and intersects on the South at the latitudinal line of 29°57’ N., all 
in the State of Louisiana. No changes are proposed. 


Greenville, Mississippi 


The geographical limits of the Customs port of entry of Green- 
ville, Mississippi, as established by T.D. 73-325, published in the 
FEDERAL REGISTER on December 3, 1973 (38 Fr 33284), comprise all 
of the territory within the limits of Washington County, Mississip- 
pi. No changes are proposed. 


Knoxville, Tennessee 


The geographical limits of the Customs port of entry of Knox- 
ville, Tennessee, as established by T.D. 75-128, published in the 
FEDERAL REGISTER on June 6, 1975 (40 FR 24356), comprise all of 
the territory within the limits of the counties of Knox, Anderson, 
and Blount, all in the State of Tennessee. No changes are proposed. 


Little Rock—North Little Rock, Arkansas 


The geographical limits of the Customs port of entry of Little 
Rock—North Little Rock, Arkansas, as established by T.D. 70-146, 
published in the FEDERAL REGISTER on June 30, 1970 (85 FR 10585), 
comprise all of the territory within the limits of the counties of Pu- 
laski and Saline, all in the State of Arkansas. No changes are pro- 
posed. 


Memphis, Tennessee 


While Customs is not aware of any document which specifically 
sets forth the geographical boundaries of the port of entry of Mem- 
phis, Tennessee, it is generally understood to be the corporate 
limits of the city of Memphis, Tennessee. Due to a minor adjust- 
ment which increases the port limits slightly, the geographical 
limits of the Customs port of entry of Memphis, Tennessee, will be 
extended to include all of the territory within the limits of Shelby 
County, Tennessee. 
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Morgan City, Louisiana 


The geographical limits of the Customs port of entry of Morgan 
City, Louisiana, as established by T.D. 54682, published in the FEp- 
ERAL REGISTER on September 16, 1958 (23 FR 7131) and T.D. 66-266, 
published in the FEDERAL REGISTER on December 3, 1966 (31 FR 
15193), comprise the territory starting at a point where Deer Island 
Bayou enters the Lower Atchafalaya River, thence northerly along 
the St. Mary and Terrebonne Parishes boundary lines to the point 
of intersection of the boundary lines of the Parishes of Terrebonne, 
St. Mary, and Assumption, thence along the east side of the bound- 
ary line of St. Mary Parish and Assumption Parish to the intersec- 
tion of the boundary lines of St. Mary, Assumption, and St. Martin 
Parishes, thence westerly along the boundary lines of the Parishes 
of St. Mary and St. Martin to the east boundary line of Ward 4, 
St. Mary Parish, thence southerly on the west bank of the Wax 
Lake Outlet, Wax Lake, and Wax Lake Pass and thence in a south- 
easterly direction along the meandering shore line of Atchafalaya 
Bay to the point of beginning, all in the State of Louisiana. No 
changes are proposed. 


Nashville, Tennessee 


While Customs is not aware of any document which specifically 
sets forth the geographical boundaries of the port of entry of Nash- 


ville, Tennessee, it is generally understood to be the corporate 
limits of the city of Nashville, Tennessee. Due to a major adjust- 
ment which increases the port limits slightly, the geographical 
limits of the Customs port of entry of Nashville, Tennessee, will be 
extended to include all of the territory within the limits of David- 
son County, Tennessee. 


New Orleans, Louisiana 


New Orleans, Louisiana, was designated as a Customs port of 
entry by E.O. 5130 dated May 29, 1929. The geographical limits of 
the port were described in T.D. 74-206, which was published in the 
Federal Register on July 31, 1974 (839 FR 27648). It is proposed to 
extend the port limits to include all of the territory from the latitu- 
dinal line of 29°49’ N and the midpoint of the Mississippi River 
west along said latitude to the Jefferson Parish and St. Charles 
Parish line. Then along the said parish line northwesterly and 
northerly to the middle of Lake Pontchartrain at the Jefferson 
Parish and St. Tammany Parish Line. Then in an easterly direc- 
tion following the parish line along the middle of Lake Pontchar- 
train to the midpoint of the Rigolets and along the midpoint to the 
shore of Lake Borgne. Then in a southwesterly direction along the 
northern shoreline of Lake Borgne to the midpoint of Bayou Bien- 
venue where it enters Lake Borgne. Then in a westerly direction 
along the midpoint of Bayou Bienvenue to where it crosses the lon- 
gitudinal line of 89°55’ W. Then south along said longitude to the 
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point where it first crosses the midpoint of the Mississippi River. 
Then downstream in a southerly direction along the midpoint of 


the river to where it crosses the latitudinal line of 29°49’ N 
Vicksburg, Mississippi 


The geographical limits of the Customs port of entry of Vicks- 
burg, Mississippi, as established by T.D. 72-123, published in the 
Federal Register on May 6, 1972 (37 FR 9210), comprise all of the 
territory within Warren County, Mississippi, and Madison Parish, 
Louisiana. No changes are proposed. 


CoMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to the Commissioner of Cus- 
toms. Comments submitted will be available for public inspection 
in accordance with section 103.11(b), Customs Regulations (19 CFR 
103.11(b)), on regular business days between the hours of 9:00 a.m. 
and 4:30 p.m. at the Regulations Control Branch, U.S. Customs 
Service, 1301 Constitution Avenue, NW., Room 2426, Washington, 
D.C. 20229. 


AUTHORITY 


These changes are proposed under the authority vested in the 
President by section 1 of the Act of August 1, 1914, 38 Stat. 623, as 


amended (19 U.S.C. 2) and delegated to the Secretary of the Treas- 
ury by Executive Order No. 10289, September 17, 1951 (3 CFR 
1949-1953 Comp. Ch. II) and pursuant to authority provided by 
Treasury Department Order No. 101-5 (47 FR 2449). 


List oF SUBJECTS IN 19 CFR Part 101 


Customs duties and inspection, Imports, Organization and (Gov- 
ernment Agencies). 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to this proposal. Customs routinely establishes, 
expands, and consolidates Customs ports of entry throughout the 
United States to accommodate the volume of Customs-related activ- 
ity in various parts of the country. Although these changes may 
have a limited effect upon some small entities in the areas affected, 
they are not expected to be significant because similar changes re- 
garding Customs ports of entry in other locations have not had a 
significant economic impact upon a substantial number of small 
entities to the extent contemplated by the Regulatory Flexibility 
Act. Accordingly, it is certified under the provisions of section 3 of 
the Regulatory Flexibility Act (5 U.S.C. 605(b)) that the changes, if 
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adopted, will not have a significant economic impact on a substan- 
tial number of small entities. 


DRAFTING INFORMATION 


The principal author of this document was James S. Demb, Regu- 
lations Control Branch, U.S. Customs Service. However, personnel 
from other Customs offices participated in its development. 

ALFRED R. DE ANGELUS , 
Acting Commissioner of Customs. 


Approved: September 21, 1983. 
JOHN M. WALKER, Ur., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, October 5, 1983 (48 FR 45409)] 





ERRATUM 


U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 82-2) 


In Customs Bulletin, Vol. 17, No. 31, dated August 3, 1983, pages 
11 through 26, Appeal No. 82-2 is incomplete. These continuation 
pages for the above decision should be inserted after the last line 
on page 26. 

Additional views of Circuit Judge Nuss. 

These additional comments are added because this author per- 
ceives a recurring confusion, as in this case, between standards of 
proof at the trial level and standards of review at the appellate 
level with respect to the facts in the case.* The cases reviewed 
below indicate the importance of recognizing the distinction which 
must be made between trial and appellate standards and in under- 
standing what is meant by each standard. 

The importance of the distinction is well illustrated by the opin- 
ion in Charlton v. Federal Trade Commisson, 543 F.2d 903 (D.C. Cir. 
1976), in which the FTC attempted to rely upon “substantial evi- 
dence” to determine facts. In reversing the FTC’s decision, the 
court provided the following analysis: 


We perceive one error which, all else aside, necessitates ad- 
ministrative reconsideration of the evidence. The crux of the 
difficulty is the Commission’s use of a totally incorrect stand- 
ard of proof in passing on Charlton’s blameworthiness. 

* * ~ * * * * 


It was in the definition of that burden—in the degree of 
proof required —that the Commission faltered grievously. Its 
decision on disciplinary action was, in its words, to “be based 
on substantial evidence of record.” “Substantial evidence,” the 
Commission said, was not “the ‘preponderance’ of the evi- 
dence”; but “something less than the weight of the evidence”; 
it was, the Commission declared, ‘such relevant evidence as a 
reasonable mind might accept as adequate to support a conclu- 
sion.” In adopting that formulation as the criterion by which 


*I do not at this time enter the debate as to what is a fact but, rather, start with the proposition that a 
factual issue, not a legal issue, is before the court. 
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Charlton’s conduct was to be gauged, the Commission hopeless- 
ly confused two canons designed to serve entirely distinct pur- 
poses. 

To be sure, on judicial review of agency action, administra- 
tive findings of fact must be sustained when supported by sub- 
stantial evidence on the record considered as a whole. But that 
rule implicates only the reviewing court; the yardstick by 
which the agency itself is to initially ascertain the facts is 
something else again. We need not pause to elaborate on the 
differing norms for treatment of the evidence in administrative 
and reviewing tribunals, respectively.*° It suffices for present 
purposes simply to recall that in American law a preponder- 
ance of the evidence is rock bottom at the factfinding level of 
civil litigation.*! Nowhere in our jurisprudence have we dis- 
cerned acceptance of a standard of proof tolerating “something 
less than the weight of the evidence.” 


Id. at 906-07 (footnotes 24-29 and 32 omitted). 

In Woodby v. INS, 385 U.S. 276 (1966), the Court similarly re- 
versed because of the misapplication of an appellate standard to 
the trial level. 


I 
Standard of Proof of Facts at the Trial Level 


A particular quantum or burden of proof at the trial level (stand- 
ard of proof) is generally a judge-made requirement shaped in ac- 
cordance with considerations of due process and/or the importance 
of certain facts. Herman & MacLean v. Huddleston, 103 S. Ct. 688, 
691 (1983). As explicated in Addington v. Texas, 441 U.S. 418, 423- 
25 (1979), three levels of proof are generally recognized: preponder- 
ance (or weight) of the evidence, clear and convincing proof, and 
beyond a reasonable doubt. The analysis is as follows: 


The function of a standard of proof, as that concept is em- 
bodied in the Due Process Clause and in the realm of factfind- 
ing, is to “instruct the factfinder concerning the degree of con- 
fidence our society thinks he should have in the correctness of 
factual conclusions for a particular type of adjudication.” Jn re 
Winship, 397 U.S. 358, 370 (1970) (Harlan, J., concurring). The 
standard serves to allocate the risk of error between the liti- 
gants and to indicate the relative importance attached to the 
ultimate decisions. 

Generally speaking, the evolution of this area of the law has 
produced across a continuum three standards or levels of proof 
for different types of cases. At one end of the spectrum is the 
typical civil case involving a monetary dispute between private 
parties. Since society has a minimal concern with the outcome 


30 See generally 4 K. Davis, Administrative Law §§ 29.01-29.11 (1958). 
31. See, e.g., the numerous cases collected in 9 J. Wigmore, Evidence, § 2498 at 325-326 n. 1. (3d ed. 1940), 
Supp. 1975 at 118-119 n. 1. Sometimes the standard is expressed in somewhat varying phraseology, but the 
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of such private suits, plaintiffs burden of proof is a mere pre- 
ponderance of the evidence. The litigants thus share the risk of 
error in roughly equal fashion. 

In a criminal case, on the other hand, the interests of the 
defendant are of such magnitude that historically and without 
any explicit constitutional requirement they have been protect- 
ed by standards of proof designed to exclude as nearly as possi- 
ble the likelihood of an erroneous judgment. In the administra- 
tion of criminal justice, our society imposes almost the entire 
risk of error upon itself. This is accomplished by requiring 
under the Due Process Clause that the state prove the guilt of 
an accused beyond a reasonable doubt. Jn re Winship, supra. 

The intermediate standard, which usually employs some 
combination of the words “clear,” “cogent,” “unequivocal” and 
“convincing,” is less commonly used, but nonetheless “is no 
stranger to the civil law.’”’ Woodby v. INS, 385 U.S. 276, 285 
(1966). See also C. McCormick, Evidence § 320 (1954); 9 J. Wig- 
more, Evidence § 2498 (8d ed. 1940). One typical use of the 
standard is in civil cases involving allegations of fraud or some 
other quasi-criminal wrongdoing by the defendant. The inter- 
ests at stake in those cases are deemed to be more substantial 
than mere loss of money and some jurisdictions accordingly 
reduce the risk to the defendant of having his reputation tar- 
nished erroneously by increasing the plaintiff's burden of 
proof. Similarly, this Court has used the “clear unequivocal 
and convincing” standard of proof to protect particularly im- 
portant individual interests in various civil cases. See, e.g., 


Woodby v. INS, supra, at 285 (deportation); Chaunt v. United 
States, 364 U.S. 350, 353 (1960) (denaturalization); Schneider- 
man v. United States, 320 U.S. 118, 125, 159 (1948) (denaturali- 
zation). 


* * * * * * * 


We probably can assume no more than that the difference be- 
tween a preponderance of the evidence and proof beyond a rea- 
sonable doubt probably is better understood than either of 
them in relation to the intermediate standard of clear and con- 
vincing evidence. Nonetheless, even if the particular standard- 
of-proof catchwords do not always make a great difference in a 
particular case, adopting a “standard of proof is more than an 
empty semantic exercise.” Tippett v. Maryland, 436 F. 2d 1153, 
1166 (CA4 1971) (Sobeloff, J., concurring in part and dissenting 
in part), cert. dismissed sub nom. Murel v. Baltimore City 
Criminal Court, 407 U.S. 355 (1972). [Footnote omitted.] 


II 
Standards of Review of Facts by Appeallate Court 


The standards of appellate review of factual determinations, in 
contrast to the quantum of proof required at the trial level, are 
usually statutorily imposed. The standards most commonly speci- 
fied are “de novo,” “clearly erroneous,” “supported by substantial 
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evidence” and “arbitrary or capricious,” which I translate roughly 
into questions of increasingly narrow focus: Is a finding of fact 
right; is it wrong; is it unreasonable; is it irrational? 

A “de novo” standard provides the widest latitude for review of 
facts. The court in “de novo” review must exercise its independent 
judgment on the evidence of record and weigh it as a trial court. 
The Court is not, however, required to ignore the decision below. 
See Nulf v. International Paper Co., 656 F. 2d 553, 563 (10th Cir. 
1981), and cases cited. United States v. First City National Bank, 
386 U.S. 361, 368-69 (S.D. Tex 1966) provides the following guid- 
ance: 


[T]he 1966 Act provides that the court in an antitrust action 
“shall review de novo the issues presented.” (Emphasis added.) 
12 U.S.C. § 1828(c)(7)(A). It is argued that the use of the word 
“review” rather than “trial” indicates a more limited scope to 
judicial action. The words “review” and “‘trial’’ might conceiv- 
ably be used interchangeably. The critical words seem to us to 
be “de novo” and “issues presented.” They mean to us that the 
court should make an independent determination of the issues. 
Congressman Patman, the Chairman of the House Committee 
that drafted the Act, in speaking of this de novo review, said 
that the court would “completely and on its own make a deter- 
mination as to whether the challenged bank merger should be 
approved under the standard set forth in paragraph 5(B) of the 
bill.” He added that the “court is not to give any special 
henge to the determination of the bank supervisory agency on 
this issue.” 


* * * * * * * 


The courts may find the Comptroller’s reasons persuasive or 
well nigh conclusive. But it is the court’s judgment, not the 
i aa that finally determines whether the merger is 
egal. 


With respect to “clearly erroneous,” the next level in the hierar- 
chy, this standard is defined in United States v. United States 
Gypsum Co., 338 U.S. 364, 395 (1948): 


A finding is “clearly erroneous” when although there is evi- 
dence to support it, the reviewing court on the entire evidence 
is left with the definite and firm conviction that a mistake has 
been committed. 


The standard commonly associated with review by an appellate 
court of agency determinations is “supported by substantial evi- 
dence.” This standard (perhaps because of its inept name) appears 
to be the least comprehended. To begin, a “substantial evidence” 
standard restricts an appellate court to a greater degree than 
“clearly erroneous” review. The Supreme Court, in Universal 
Camera Corp. v. NLRB, 340 U.S. 474 (1951), undertook to set out 
the development and various interpretations which had been given 
to “substantial evidence” as a standard of review. 
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Beginning with its previously defined standard: 


“{slubstantial evidence is more than a mere scintilla. It 
means such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion.” Consolidated 
Edison Co. v. Labor Board, 305 U.S. 197, 229. Accordingly, it 

“must do more than create a suspicion of the existence of the 
fact to be established. . . . it must be enough to justify, if the 
trial were to a jury, a refusal to direct a verdict when the con- 
clusion sought to be drawn from it is one of fact for the jury.” 
Labor Board v. Columbian Enameling & Stamping Co., 306 
US. 292, 300. 


Id. at 477, the Court noted that some courts had interpreted the 
standard to require a myopic view of the record, stating: 


[U]nder a “prevalent” interpretation of the “substantial evi- 
dence” rule “if what is called ‘substantial evidence’ is found 
anywhere in the record to support conclusions of fact, the 
courts are said to be obliged to sustain the decision without ref- 
erence to how heavily the countervailing evidence may prepon- 
derate—unless indeed the stage of arbitrary decision is 
reached. Under this interpretation, the courts need to read 
only one side of the case and, if they find any evidence there, 
the administrative action is to be sustained and the record to 
the contrary is to be ignored.” 


Id. at 481 (footnote omitted). The Court unequivocally rejected this 


interpretation: 


The substantiality of evidence must take into account what- 
ever in the record fairly detracts from its weight. This is clear- 
ly the significance of the requirement in both statutes that 
courts consider the whole record. Committee reports and the 
adoption in the Administrative Procedure Act of the minority 
views of the Attorney General’s Committee demonstrate that 
to enjoin such a duty on the reviewing court was one of the 
important purposes of the movement which eventuated in that 
enactment. 

To be sure, the requirement for canvassing “the whole 
record” in order to ascertain substantiality does not furnish a 
calculus of value by which reviewing court can assess the evi- 
dence. Nor was it intended to negative the function of the 
Labor Board as one of those agencies presumably equipped or 
informed by experience to deal with a specialized field of 
knowledge, whose findings within that field carry the authori- 
ty of an expertness which courts do not possess and therefore 
must respect. Nor does it mean that even as to matters not re- 
quiring expertise a court may displace the Board’s choice be- 
tween two fairly conflicting views, even though the court 
would justifiably have made a different choice had the matter 
been before it de novo. Congress has merely made it clear that 
a reviewing court is not barred from setting aside a Board deci- 
sion when it cannot conscientiously find that the evidence sup- 
porting that decision is substantial, when viewed in the light 
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that the record in its entirety furnishes, including the body of 
evidence opposed to the Board’s view. 


id. at 488. 
The Court’s ultimate conclusion was as follows (/d. at 490): 


We conclude, therefore, that the Administrative Procedure 
Act and the Taft-Hartley Act direct that courts must now 
assume more responsibility for the reasonableness and fairness 
of Labor Board decisions than some courts have shown in the 
past. Reviewing courts must be influenced by a feeling that 
they are not to abdicate the conventional judicial function. 
Congress has imposed on them responsibility for assuring that 
the Board keeps within reasonable grounds. That responsibility 
is not less real because it is limited to enforcing the require- 
ment that evidence appear substantial when viewed, on the 
record as a whole, by courts invested with the authority and 
enjoying the prestige of the Courts of Appeals. The Board’s 
findings are entitled to respect; but they must nonetheless be 
set aside when the record before a Court of Appeals clearly 
precludes the Board’s decision from being justified by a fair es- 
timate of the worth of the testimony of witnesses or its in- 
ol ogee judgment on matters within its special competence or 

oth. 


The narrowest latitude to a reviewing court is where the court 
can reverse a decision only by finding it “arbitrary or capricious.” 
Citizens to Protect Overton Part v. Volpe, 401 U.S. 402 (1971), is the 


seminal case discussing this standard. Suffice for purposes here to 
say that the standard is 


whether the decision was based on the relevant factors and 
whether there has been a clear error of judgment. 


Id. at 416. 
Ill 
Interrelationship of Trial and Appellate Standards 


While the standard of review and the standard of proof are dis- 
tinct concepts, nevertheless, the degree of proof below affects the 
appellate decision whether to affirm or reverse, regardless of what 
standard of review is applicable. For example, in reviewing wheth- 
er the evidence supports a finding of fact on a “clearly erroneous” 
standard, the decision might be affirmed if the standard of proof 
below were “weight of evidence” and might be reversed on the 
same record if the standard of proof were “clear and convincing’ 
evidence. Thus, the appellate court must first focus on what sup- 
port is needed for the trial court determination and then review, in 
accordance with the standard of review permitted in the type of 
case, whether that finding is properly supported. For example, in 
applying the substantial evidence standard of review (i.e., the rea- 
sonableness of the lower decision), the appellate court in Whitney v. 
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SEC, 604 F. 2d 676, 681 (D.C. Cir. 1979), correctly, in my view, 
stated its function to be: “We review the Commission’s findings 
only to ascertain whether * * * there is evidence which a reason- 
able person might find clear and convincing.” 

Situ, Circuit Judge, concurring in part and dissenting in part. 

I concur in the decision to remand the case to the U.S. Interna- 
tional Trade Commission (Commission), but I respectfully decline to 
join certain portions of the majority opinion, as set forth below. 

I concur in the result reached by the majority that only the '762 
patent is before the court in this appeal in that the '926 and '335 
patents are not appealable by SSIH at this time. I also agree that 
claim 12 of the ‘762 patent is valid, although I feel that the major- 
ity unduly limits the scope of claim 12. I respectfully dissent, how- 
ever, from the majority’s conclusion that claim 10 of the ‘762 
patent is invalid. I feel that the court has failed to consider an im- 
portant question of claim interpretation posed by several prece- 
dents of the U.S. Court of Claims. 


I 


I agree that the issue of the collateral estoppel effect, if any, of 
the district court judgment of invalidity in the Pontiac case should 
be reserved. Collateral estoppel is an affirmative defense ' and for 
that and other reasons simply is not an issue in this case. The 
Commission could, and apparently did, consider the uncertainty 
generated by the Pontiac judgment in crafting its remedial order. 


II 


THE '762 PATENT 


With respect to the validity of claim 12 of the ‘762 patent, I 
concur in the result reached by the majority, I am unable, howev- 
er, to join the majority’s conclusion that claim 10 is anticipated by 
Harnden under 35 U.S.C. § 102(e) (1976). My review of claim 10 has 
revealed a potential problem of claim interpretation with respect to 
the precedents of the former U.S. Court of Claims, binding on this 
court under South Corp. v. United States,2 which compels me to 
dissent. 


A 


I agree with the majority that claim 12 is valid. The majority’s 
reasoning, however, appears unnecessarily to limit the scope of 
that claim. The reference Rajchman lacks a memory system as is 
called for in claim 12 and is, instead, supplied with input data 
through a photoelectric scanning circuit rather than from a 
memory. That difference alone is sufficient to ground the conclu- 


1 Blonder-Tongue Laboratories, Inc. v. University of Ill. Found., 402 U.S. 313, 350, 169 USPQ 513, 527 (1971); 
Fed. R. Civ. P. 8(c). 
2 South Corp. v. United States, 690 F. 2d 1368, 1370, 215 USPQ 657, 658 (Fed. Cir. 1982). 
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sion of validity over the reference. Yet, the majority proceeds to 
read into claim 12 the additional limitation of randomly accessing 
the display. While claim 12 clearly provides a system capable of 
random access display operation, the invention set forth in claim 
12 is not so limited. Claim 12 merely provides a system by which 
the display could be randomly accessed. It is not limited to that 
mode of operation, but rather, fully in accordance with the limita- 
tions of claim 12, an entire subsequent data frame could be read 
onto the display in a non-random access mode of operation. This 
departure might be critically important under the doctrine of 
equivalents on remand. 

Nonetheless, I agree with the majority that claim 12 is not liter- 
ally infringed, as the SSIH system does not store address data in 
the form required by the claim—multibit coded address data. While 
a finding of equivalence is implicit in the Commission’s decision, 
the Commission did not undertake the requisite analysis. Thus, the 
case must be remanded for consideration of whether SSIH’s hard- 
wired mode of address data storage infringes claim 12 under the 
doctrine of equivalents. 


B 


Claim 10 poses a potential problem of claim interpretation. The 
parties and the majority focus primarily on the memory limitation 
of claim 10, and I agree that that element is taught by the refer- 


ence. The critical limitations of claim 10, however, would appear to 
a those relating to the sequence of processing and displaying the 
ata. 

The standard test of anticipation is whether the claim reads on 
the reference—an “infringement” test. The “majority rule” hereto- 
fore has been that the language of the claim defines the metes and 
bounds of the invention for purposes of determining its validity. A 
minority of courts have, however, referrred to the specification to 
provide additional limitations to the claim in order to save the 
claim from invalidity. The court in the instant case appears to ana- 
lyze the invention as defined exclusively by the limitations of claim 
10, without reference to any additional limitations of the specifica- 
tion. It is clear that under such an approach, claim 10 is invalid. 

Claim 10 is quite broad. The reference expressly discloses the key 
element of contention between the parties—the memory element. 
Additionally, the limitations on the manner of operation and on 
the sequencing and display of the data are so general and so broad 
as to read on the reference. If recourse is made to the specification, 
however, it is clear that the invention and reference do not func- 
tion in substantially the same manner, belying the conclusion that 
they describe the same invention within the meaning of 35 U.S.C. 
§ 102(e). 

The court’s approach is, however, supported by a substantial 
body of precedent. A majority of courts have declined to go beyond 
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the language of the claim to the specification in order to save the 
claim from invalidity.* The court today follows that “majority” ap- 
proach without recognition of several binding precedents of the 
Court of Claims, which precedents appear to compel a different 
result. 

The Court of Claims has generally embraced the “minority” ap- 
proach to claim interpretation. That court has read the claim in 
conjunction with the specification in order to preserve the validity 
of a claim. Such “Minority” approach garners at least some 
degree fo support from Supreme Court precedent on the construc- 
tion of an ambiguous claim.® The articulation of the “minority” 
rule by the Court of Claims, however, goes beyond the situation 
where the claim is ambiguous. 

In Decca Ltd. v. United States, the Court of Claims, affirming per 
curiam a recommended decision by then Commissioner Lane (later 
a judge of the Court of Customs and Patent Appeals), clearly ar- 
ticulated its approach in relying on the specification to supply addi- 
tional limitations not found in the claims:® 


Defendant contends that claims 1, 2, and 3 of the ‘980 patent 
are invalid under Title 35 U.S.C. § 102 or § 103. In support of 
its contentions, defendant relies on prior art patents and a 
report disclosing a navigation system known as LF Loran 
which was developed subsequent to the Loran-A system. * * * 

We must note initially that claims 1, 2, and 3 of the ‘980 
patent are so broad, by themselves, as to encompass any device 
accomplishing the general operation they describe. In fact, the 
claims would read precisely on an apparatus consisting of an 
LF Loran, with its master and slave stations, transmitting 
pulse-modulated signals, coupled to the British O’Brien patent, 
employing a phase discriminator-phase regulator. Since these 
are clearly “old”, and plaintiff insists it has produced some- 
thing novel, it is evident that a more detailed description is 
necessary to enable a reader to distinguish the ‘980 from other 
devices which might be covered by the ‘980 claims if they are 
read broadly and literally. [Emphasis in original.] 

To prevent such invalidity of the patent for overbreadth and 
clear anticipation (85 U.S.C. §112 (1964); Hailes v. Van 
Wormer, 20 Wall. 353, 372, 22 L. Ed. 241 (1873); see also Graver 
Tank & Mfg. Co. v. Linde Air Products Co., 336 U.S. 271, 276- 


3 See, e.g., Jamesbury Corp. v. Litton Indus. Prods., Inc., 586 F. 2d 917, 199 USPQ 641 (2d Cir. 1978), cert. 
denied, 440 U.S. 961, 201 USPQ 960 (1979); Philips Indus., Inc. v. State Stove & Mfg. Co., 522 F. 2d 1137, 186 
USPQ 458 (6th Cir. 1975); Wilcox Mfg. Co. v. Eastern Gas & Fuel Assocs., 440 F. 2d 960, 158 USPQ 510 (4th Cir. 
1968), cert. denied, 393 U.S. 1051, 160 USPQ 832 (1969); Beatty Safway Scaffold Co. v. Up-Right, Inc., 306 F. 2d 
626, 134 USPQ 379. 

* Roberts Dairy Co. v. United States, 182 USPQ 218, 223-24 (Ct. Cl. 1974), aff'd, 530 F. 2d 1342, 198 USPQ 383 
(Ct. Cl. 1976); Decca Ltd. v. United States, 420 F 3d 1010, 1021, 164 USPQ 348, 357 (Ct. Cl. 1970), cert. denied, 400 
US. 865, 167 USPQ 321 (1970); Palmer v. United States, 423 F. 2d 316, 320-21, 163 USPQ 250, 254 (Ct. Cl. 1969), 
aff'd, 423 F. 2d 316, 165 USPQ 88 (Ct. Cl. 1970), cert. denied, 400 ULS. 951, 167 USPQ 705 (1970). See also Domin- 
ion. Magnesium Ltd. v. United States, 320 F 2d 388, 394, 188 USPQ 306, 310 (Ct. Cl. 1963); Leesona Corp. v. 
United States, 185 USPQ 156, 164 (Ct. Cl. 1975), aff'd, 5380 F. 2d 896, 192 USPQ 672 (Ct. Cl. 1976). But see Chester- 
field v. United States, 159 F. Supp. 371, 116 USPQ 445 (Ct. Cl. 1958). 

5’ United States v. Adams, 383 U.S. 39, 49, 148 USPQ 479, 482 (1966) (“it is fundamental that claims are to be 
construed in the light of the specification and both are to be read with a view to ascertaining the invention”). 

® Decca Ltd. v. United States, 420 F. 2d at 1021, 164 USPQ at 357. 
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277, [80 USPQ 451, 453] (1949); Special Equipment Co. v. Coe, 
324 U.S. 370, 385-386, [64 USPQ 525, 532] (1945) (dissent); Gen- 
eral Electric Co. v. Wabash Appliance Corp., 304 U.S. 364, 368- 
372, [87 USPQ 466, 468-70] (1938)), the specifications must in 
this instance be read to limit the claims. Hailes v. Van 
Wormer, 20 Wall. 353, 372, 22 L. Ed. 241 (1873); Dominion Mag- 
nesium Ltd. v. United States, 320 F. 2d 388, 394, [188 USPQ 
306, 310-11] (1963). The painstaking detail of plaintiff's descrip- 
tion indicates that the specifications reveal, not a mere exam- 
ple of his invention, but rather the precise nature of the 
claimed discovery. Thus, plaintiff's claim must be limited to 
what appears in the description. Hailes v. Van Wormer, supra, 
20 Wall. at 372 * * *.* * * [Emphasis supplied.] 
Again in Robert Dairy v. United States,’ the court referred to the 
specification to provide additional limitations to the claim and 
thus, preserve its validity: 


In Motion Picture Patents Co. v. Universal Film Mfg. Co., 243 
U.S. 502, 510, 37 S. Ct. 416, 418, 61 L. Ed. 871 (1917), the Su- 
preme Court stated that “The scope of every patent is limited 
to the invention described in the claims contained in it, read in 
the light of the specification.” More recently, the Supreme 
Court reiterated that position in United States v. Adams, 383 
U.S. 39, 49, [148 USPQ 479, 482] (1966), when it stated: “It is 
fundamental that claims are to be construed in the light of the 
specifications and both are to be read with a view to ascertain- 
ing the invention.” See also, Tate Engineering, Inc. v. United 
States, 477 F. 2d 1336, 1340, [117 USPQ 365] (1973). Thus, a pat- 
entee is bound by his specification in interpreting his patent 
claims even when his specification requires a narrower inter- 
pretation of the claims than the patentee desires. Texsteam 
Corp. v. Blanchard, 352 F. 2d 983, 147 USPQ 431 (5th Cir. 
1965), cert. denied, 387 U.S. 936, [153 USPQ 888] (1967). 


* * * * * * * 


Furthermore, this construction of claim 1 is required to dis- 
tinguish it, as will be more fully discussed hereinafter, from 
the prior art and to thus avoid invalidity. Calico Scallop Corp. 
v. Willis Bros., Inc., 458 F. 2d 390, 178 USPQ 321 (4th Cir. 
1972); Tate Engineering, Inc. v. United States, supra. [Emphasis 
supplied. ] 

It is clear that there is adequate Court of Claims precedent to 
support reference to the specification in order to save a claim. 

These two analytic approaches (majority and minority) would 
reach different results on the facts of the instant case. As in Decca, 
despite the breadth of the language of claim 10 standing alone, the 
specification provides adequate description of the invention to 
safely conclude that the reference and the invention operate in a 
substantially different manner and thus reflect different inven- 
tions. 


’ Robert Dairy Co. v. United States, 182 USPQ at 223-24, aff'd, 530 F. 2d at 1352, 198 USPQ 383. 
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The specification discloses an extremely flexible control system 
for a data display device. Data is stored in “frames” corresponding 
to the visual display frames. The system is capable of randomly ac- 
cessing both the memory and the display, although neither claim 
10 nor the specification is limited to that mode of operation of 
either display or memory. The flexibility of the control system en- 
ables data to be processed from memory into the display in the se- 
quence that it is displayed. In contrast, the sequencing of data 
processing and display disclosed by Harnden is far less flexible. 

Harnden’s logic transfer circuits consist exclusively of serially 
connected shift registers. This structure is physically incapable of 
the flexibility of data transfer that is the key feature of the inven- 
tion embodied in the ‘762 patent. The shift register logic can trans- 
fer data only sequentially from one register to the next consecutive 
register. Harnden does, however, disclose an animation technique 
involving the presentation of a data set, flushing that data through 
the registers, and presentation of the next data set. Harnden proc- 
esses the data as follows: 


The traveling message sign hereinabove described may also 
be utilized as a changing sign, that is, a sign wherein the char- 
acters do not move thereacross but are fixed in position and 
can be changed. Examples of the latter type of sign 
are * * * and various scoreboards associated with sporting 
events such as baseball and horse racing. The message is en- 
coded on the tape and goes through the same process in infor- 
mation circuit 24 and is thence transferred to the display sign, 
however, the lamp intensity control 26 is controlled in synchro- 
nism with the transfer of the message from information circuit 
24 to the remote display sign such that all of the lamps on the 
sign are maintained in a dark condition during the interval of 
message transfer. Upon the complete message being obtained 
on the sign, decoder-encoder 41 instructs speed switch 50 in 
clock circuit 25 to switch to the stop position, thereby stopping 
the movement of characters on the display sign, and lamp in- 
tensity control 26 is simultaneously controlled to obtained the 
desired brilliance of lamp intensity on the sign. Thus, the opti- 
cal effect as viewed by an observer is that of a sudden presen- 
tation of a complete message which may occupy the entire 
length of the display sign, then a short time interval of no mes- 
sage followed by another presentation of a complete message 
which may be identical to the first or changed therefrom in a 
predetermined manner. [Emphasis supplied.] 


To illustrate, assume a display of five registers and data flow 
from left to right through consecutive registers, as shown in 
figure 1. 
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The data processing logic of the invention of the ‘762 patent, on 
the other hand, is not so limited. The control system of the inven- 
tion can produce a display of “T’’ followed immediately by “TI” 
either by changing the entire array or by deleting only the horizon- 
tal arms of the “T.” The operation can be performed either with or 
without randomly accessing the memory as well as the display. It 
is not necessary to process the additional unneeded data through a 
series of registers, as does Harnden. The specification clearly estab- 
lishes the mode of operation of the invention and that mode is sig- 
nificantly different from the mode of operation of Harnden. Con- 
strued in view of the specification, claim 10 is not anticipated by 
Harnden under 35 U.S.C. § 102(e). 

In order to establish the validity of claim 10, it has been neces- 
sary to limit the literal language of the claim by reference to the 
specification. Thus, it would be unfair to grant Stewart-Warner the 
full breadth of the broad language of the claim for purposes of in- 
fringement. I would hold claim 10 valid and remand the case to the 
Commission for reconsideration of the issue of infringement with 
specific direction to consider the effect of the reverse doctrine of 
equivalents on the Commission’s finding of infringement. 


Ill 


I dissent because the principles of claim interpretation set out in 
Decca and Roberts Dairy would produce a result different from that 
reached by the majority. There are persuasive policy arguments for 
limiting the definition of the invention to the language of the 
claims when considering the issue of validity. Such an approach 
has considerable logical power. It reduces the subjectivity of valid- 
ity analysis, resulting in increased consistency and predictability. 
Admittedly, the determination of validity, as opposed to infringe- 
ment, should not vary based on the equities of any particular case. 
Yet, that may be the result where equity is allowed to step into the 
specification and supply additional limitations to the claims. The 
better rule may well be to force the patentee to bear the burden of 
invalidity resulting from the overbreadth of a claim. 

There is a significant body of precedent, however, which accomo- 
dates the more subjective “minority” approach to claim interpreta- 
tion and the former Court of Claims is one of those courts that has 
articulated that more subjective approach. Rather than allow the 
issue to slip silently into the backwaters of the law, I write to ven- 
tilate the issue of claim interpretation raised by these precedents. 
The court does not address this issue today. Despite the problems 
inherent in a subjective approach, provided that the claim is given 
a consistent interpretation in any particular case, a fair and con- 
sistent result can be achieved. The analysis may be more subjective 
than under the “metes and bounds” approach; however, as the 
precedents of this court grow in number, the uniformity and predict- 
ability sought by the Federal Courts Improvement Act of 1982 





66 U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 


may yet obtain because of the court’s exclusive jurisdiction over 
patent appeals. The “metes and bounds” rule may ensure even 
greater uniformity and predictability. The court’s failure to reject, 
or even to grapple with, the “minority” rule in this case, however, 
leaves two sets of rules governing claim interpretation in the body 
of precedent of the Federal Circuit—a situation far more damaging 
to predictability than the consistent application of the more subjec- 
tive rule. 

Kasuiwa, Circuit Judge, joins in Parts I and II.A of this dissent, 
but not in parts II.B and III. 
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Memorandum Opinion and Order 


The Court denied U.S. Steel Corporation’s motion for access to 
business confidential documents, in part for lack of standing, in 
part for lack of necessity and in part for requiring access for in- 
house counsel, which the Court sees as creating a risk of inadver- 
tent disclosure, avoidable by means of reasonable alternatives. 


[Motion for access denied.] 


(Decided September 23, 1983) 


Law Department of United States Steel Corporation (D. B. King, J. J. Mangan, C. 
D. Mallick, L. Ranney and P. J. Koenig of counsel) for plaintiff United States Steel 
Corporation. 

J. Paul McGrath, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch (A. David Lafer and Francis J. Sailer, attorneys, Com- 
mercial Litigation Branch) for the federal defendants. 

Wald, Harkrader & Ross (William H. Barringer, Christopher A. Dunn and Arthur 
J. Lafave III of counsel) for defendants-intervenors COSIPA and USIMINAS. 


Watson, Judge: United States Steel has moved for access to cer- 
tain business confidential documents in the administrative record 
filed in this consolidated action, brought under 19 U.S.C. 
§ 1516a(a).! The documents are part of the administrative records 
in determinations made by the International Trade Commission, 
that there were no reasonable indications of material injury from 
importations of certain steel products from Brazil, Spain and the 


Republic of Korea. 

The federal defendants and defendant-intervenors COSIPA and 
USIMINAS have opposed the motion. The Court denies the motion 
for two reasons. United States Steel did not bring an action for ju- 
dicial review of the determinations regarding the importations 
from Brazil and Spain and therefore has no standing or justifica- 
tion for seeking access to material in those administrative records.* 
The consolidation of its case with others is a matter of judicial effi- 
ciency and did not enlarge its action or the rights flowing from 
that action. 

With respect to the determination on importations from Korea, 
which USS. Steel did challenge, the Court has examined the materi- 
al requested in camera and has confirmed the fact that it consists 


1In deciding this motion, the Court has also considered the earlier briefs of U.S. Steel filed in this action, 
dated August 6, 1982 and September 24, 1982 and, from Court No. 82-10-01361, the brief of Corporate Counsel, 
dated August 19, 1982, the transcript of oral argument dated August 19, 1982 as well as U.S. Steel’s brief dated 
March 4, 1983. 

2 These determinations were published in Certain Carbon Steel Products from Belgium, Brazil, France, Italy, 
Luxembourg, the Netherlands, Romania, the United Kingdom, and West Germany, Inv. Nos. 701-TA-86 through 
144, 701-TA-146, 701-TA-147 (Preliminary), Inv. Nos. 731-TA-53 through 86 (Preliminary), USITC Pub. No. 
1221 (1982), Certain Steel Products from the Republic of Korea, Inv. Nos. 701-TA-170 through 173 (Preliminary), 
USITC Pub. No. 1261 (1982), and Certain Steel Products from Spain, Inv. Nos. 701-TA-155 through 163 (Prelimi- 
nary), USITC Pub. No. 1255 (1982). 

3 The ITC has stated that certain domestic producers’ questionnaires from the administrative record in Cer- 
tain Steel Products from Spain, Inv. Nos. 701-TA-155 through 163 (Preliminary) USITC Pub. No. 1255 (1982) 
were used in the investigation of steel products from Korea. The Court considers those to be also part of the 
administrative record in the Korean determination and, as to them, U.S. Steel’s motion for access is denied, not 
for reasons of standing, but for the reasons given with respect to disclosure to in-house counsel. Those docu- 
ments are found in the aforementioned Spanish administrative record in the category of producers’ question- 
naires and are numbered 15, 16, 18, 19, 20, 21, 23, 24, 26, 28, 29, 30, 31, 33, 34 and 35. 
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of a wide range of business confidential information of ineradicable 
impressiveness and competitive importance. 

Some of the material does not contain any information regarding 
cold-rolled steel sheet from Korea. This is true of documents 4, 5, 7 
and 8 in the category of importers’ questionnaires; documents 58, 
59, 60, 62 through 76 and 78 through 94 in the category of purchas- 
ers’ questionnaires and documents 38 through 56 in the category of 
lost sales questionnaires. As to those documents, U.S. Steel’s 
motion for access is denied as unnecessary. 

With respect to the remaining documents, which includes the 
documents listed in footnote 3, the Court accepts U.S. Steel’s need 
for access but denies the motion. The need for access is outweighed 
by the potential danger which the Court sees in disclosure to in- 
house counsel and the resulting possibility of inadvertent disclo- 
sure. The Court is of the opinion that in this situation the alterna- 
tive available to U.S. Steel of retaining outside counsel is reason- 
able and necessary. The Court has explained its rationale in more 
detail in United States Steel Corp., et al., v. United States, et al., 6 
CIT—(Slip Op. 83-76, July 22, 1983) and incorporates that opinion 
herein. 

For the reasons given above the motion for access by US. Steel is 
DENIED. 

Plaintiff U.S. Steel has asked the Court to certify this question 
for appeal and in response the Court states that, with respect to 
U.S. Steel’s interests in this action, this decision involves a control- 
ling question of law with respect to which there is a substantial 
ground for difference of opinion. An immediate appeal from this 
decision may materially advance the ultimate termination of the 
litigation being conducted by U.S. Steel. 

U.S. Steel has requested a stay of these proceedings pending 
appeal. The continued progress of the litigation involving other 
plaintiffs in this consolidated action would be interrupted and no 
sufficient reason has been given for such an interruption. Accord- 
ingly, U.S. Steel’s motion for a stay is DENIED. 

Dated: September 23, 1983. 


New York, New York. 
JAMES L. WATSON, 
Judge. 


(Slip Op. 83-96) 


DIVERSIFIED PRopucTs CORPORATION, PLAINTIFF v. UNITED STATES, 
DEFENDANT, AND STEWART-WARNER CORPORATION, INTERVENOR 


Court No. 82-7-01065 


Before MALETz, Senior Judge. 





DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 


Opinion and Order 


Lamb & Lerch; Richard J. Kaplan, of counsel, (Sidney H. Kuflik on the briefs) for 
plaintiff. 

J. Paul McGrath, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch; Robert F. Seeley, International Trade Administration, 
U.S. Department of Commerce, of counsel (Francis J. Sailer on the briefs) for de- 
fendant. 

Eugene L. Stewart, Terence P. Stewart and Jeffrey S. Beckington for intervenor. 


(Decided September 27, 1983) 


MALEtTz, Senior Judge: Presented for the court’s consideration is 
a challenge to the final results of an administrative review con- 
ducted by the Department of Commerce, International Trade Ad- 
ministration (ITA), pursuant to section 751 of the Tariff Act of 
1930, as amended, 19 U.S.C. § 1675 (Supp. IV 1980).! That review 
involved a clarification of the scope of a dumping fin/ing? issued 
by the government in 1972. See 47 Fed. Reg. 28,978 (1982). Although 
a series of attacks are mounted against the ITA’s section 751 
review, the pivotal question is whether certain merchandise— 
double-gear hub drive speedometers—sold by plaintiff during the 
section 751 review period is of the same class or kind as that 
named in the initial 1972 dumping finding. 

Plaintiff Diversified Products Corp. (Diversified), an importer of 
double-gear hub drive speedometers, has moved for judgment on 
the administrative record pursuant to rule 56.1 of the rules of this 
court. The government has cross-moved for an affirmance and a 
partial remand in order that the ITA may redetermine the amount 
of estimated antidumping duties to be deposited on speedometers 
manufactured by one of the foreign firms with whom Diversified 
deals. For the reasons that follow, Diversified’s motion is denied 
and the government’s cross-motion is granted. 


1 That section provides in part: 
§ 1675. Administrative review of determinations 
(a) Periodic review of amount of duty 

(1) In general we, 

At least once during each 12-month period beginning on the anniversary of the date of publication of 
* * * an antidumping duty order under this subtitle or a [dumping] finding under the Antidumping Act, 
1921, * * * the administering authority [the ITA] * * * shall— 

* * * * * . * 
(B) review, and determine (in accordance with paragraph (2)), the amount of any antidumping 
duty, ... 

(2) Determination of antidumping duties 

For the purpose of paragraph (1B), the administrating authority shall determine— 

(A) the foreign market value and United States price of each entry of merchandise subject to the 
antidumping duty order and included within that determination, and 

(B) the amount, if any, by which the foreign market value of each such entry exceeds the United 
States price of the entry. 

The administering authority, without revealing confidential information, shall publish notice of the re- 
sults of the determination of antidumping duties in the Federal Register, and that determination shall be 
the basis for the assessment of antidumping duties on entries of the merchandise included within the deter- 
mination and for deposits of estimated duties 

2 The phrase ‘dumping finding” used in the Antidumping Act of 1921 was replaced by the expression “anti- 
dumping duty order” under the Trade Agreements Act of 1979. 
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I 


Background 


The history of this antidumping duty proceeding began in 1971 
when a complaint was filed by intervenor Stewart-Warner Corp. 
with the Treasury Department requesting initiation of a dumping 
investigation of bicycle speedometers from Japan. A year after the 
complaint was filed Treasury determined that bicycle speedometers 
from Japan were being sold at less than fair value within the 
meaning of section 201(a) of the Antidumping Act, 1921, 19 U.S.C. 
§ 160(a) (1970). 

For its part, the U.S. Tariff Commission (now the U.S. Interna- 
tional Trade Commission) concluded that an industry in the United 
States was being injured by reason of the importation of those bicy- 
cle speedometers. In the course of its injury investigation the Tariff 
Commission submitted questionnaires to importers and domestic 
producers. In the definitions section of those questionnaires the 
term “bicycle speedometers” was defined as 


an instrument attached to a bicycle or exercise machine con- 
sisting of (1) a head which records miles per hour (MPH) and 
distance traveled (odometer), whether or not the instrument 
also indicates rotations per minute (RPM); (2) drive assembly; 
and (3) cable. [Emphasis added. ] 


The staff report to the Tariff Commission further reflects an inclu- 
sion of speedometers used on both bicycles and exercise machines 
in its consideration of the product subject to its investigation. 

Following the Tariff Commission’s injury determination, Treas- 
ury published its dumping finding. See 37 Fed. Reg. 24,826 (1972). 

Shortly after enactment of the Trade Agreements Act of 1979— 
specifically section 751—the ITA embarked on its statutory task of 
reviewing all prior dumping findings of the Treasury Department, 
including the present one. In the preliminary results of its adminis- 
trative review of the bicycle speedometer dumping finding, the ITA 
tentatively determined that double-gear hub drive speedometers 
were not within the scope of the 1972 dumping finding, reserving 
an ultimate decision on the scope question until publication of the 
final results of its section 751 review. 

The ITA—after reviewing the Tariff Commission’s record in the 
1972 injury investigation, conducting its own hearing, and consider- 
ing interested parties’ post-hearing briefs—rendered its final re- 
sults of administrative review which, as previously indicated, in- 
cluded the double-gear hub drive speedometers within the scope of 
the 1972 dumping finding. Diversified thereupon brought this 
action, pursuant to 19 U.S.C. §15l6a(a\(2(A) and 28 U.S.C. 
§ 1581(c), challenging the ITA’s section 751 review.* 


’Intervenor advances the somewhat curious argument that this action is not ripe for judicial review in that 
there is no final agency action until antidumping duties have been assessed. While this argument would have 
Continued 
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Before turning to Diversified’s principal contention that double- 
gear hub drive speedometers are beyond the scope of the 1972 
dumping finding, the court first addresses three subsidiary claims 
advanced by it: (1) that the transitional rules of the Trade Agree- 
ments Act of 1979 prohibit the ITA from conducting a section 751 
review in the circumstances presented here; (2) that the ITA is not 
empowered to clarify the scope of a dumping finding; and (3) as- 
suming arguendo it is so empowered, that the ITA is bound by clas- 
sification determinations of the Customs Service when clarifying 
the scope of a dumping finding. 


II 


The Transitional Rules 


Pointing to section 1002(b\(3) of the transitional rules of the 
Trade Agreements Act of 1979, Pub. L. No. 96-39, 93 Stat. 144, 
307,* Diversified argues that the ITA is powerless to review, much 
less clarify, the scope of a dumping finding if no assessment of anti- 
dumping duties was made prior to the effective date of that Act on 
the merchandise which is the subject of that finding. Diversified 
reaches this conclusion based on the contention that the word 
“review” appearing in section 1002(b)\(3) refers to administrative, 
not judicial, review. The court disagrees. 

The court is of the view that precisely the converse is true, that 
section 1002(b\(3) controls a party’s right to judicial, not adminis- 
trative, review. First of all, section 1002 is one of two sections con- 
tained in Title X of the 1979 Act, tellingly entitled “Judicial 
Review.” Second, clear congressional authorization to conduct an 
administrative review of all pre-Trade Agreements Act dumping 
findings still in force on the Act’s effective date is found in section 
106(a) of that Act, 93 Stat. at 198, which states: 


Sec. 106. Conforming Changes. 


(a) Repeal of Old Law.—The Antidumping Act, 1921 (19 
U.S.C. 160 et seq.) is hereby repealed but findings in effect on 
the effective date of this Act, or issued pursuant to court order 
in an action brought before that date, shall remain in effect, 
subject to review under section 751 of the Tariff Act of 1930. 


In construing that section this court made clear that section 106(a) 
“makes old ‘findings’ subject to review under section 751 without 


some remote plausibility were judicial review being conducted under the Administrative Procedure Act, 5 U.S.C. 
§ 704 (1976), the short answer is, of course, that it is not. Rather, 19 U.S.C. § 1516a(aX(2A) and (BXiii), which 
governs here, unmistakably provides for judicial review of all section 751 administrative reviews within thirty 
days of the date they are published in the Federal Register. 

‘That section provides: 

Certain Countervailing and Antidumping Duty A ts.—The d ts made by this title shall apply 
with respect to the review of the assessment of, or failure to assess, any countervailing duty or antidumping 
duty on entries subject to a countervailing duty order or antidumping finding if the assessment is made after 
the effective date. If no assessment of such duty had been made before the effective date that could serve the 
party seeking review as the basis of a review of the underlying determination, made by the Secretary of the 
Treasury or the International Trade Commission before the effective date, on which such order, finding, or lack 
thereof is based, then the underlying determination shall be subject to review in accordance with the law in 
effect on the day before the effective date. 
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limitation.” Matsushita Electric Industrial Co., Ltd. v. United 
States, 2 CIT 263, 266, 529 F. Supp. 670, 673 (1981). 

Finally, the legislative history of section 1002(b\3) indicates that 
the purpose of that section is to preserve an interested party’s op- 
portunity to obtain judicial review of the administrative determina- 
tions underlying a dumping finding in those circumstances where 
no such opportunity had arisen prior to the effective date of the 
Trade Agreements Act. See H.R. Rep. No. 317, 96th Cong., 1st Sess. 
183 (1979); S. Rep. No. 249, 96th Cong., Ist Sess. 255 (1979). reprint- 
ed in 1979 U.S. Code Cong. & Ad. News 641 (“according to subsec- 
tion 1002(b\3), * * * [i]f no assessment of a countervailing or anti- 
dumping duty was made before the effective date * * *, then a 
challenge to the underlying finding or order would be subject to ju- 
dicial review without regard to the amendments made by title X 
* * =): 

In short, section 1002(b)\(3) refers to judicial review; it does not 
preclude the ITA from reviewing a pre-Trade Agreements Act 
dumping finding for the purpose of ascertaining its scope. 


Ill 
The ITA’s Power to Clarify 


Diversified next proffers two interrelated contensions. The first 
is that the ITA has no authority to determine in the course of a 
section 751 review whether a particular imported article is within 
the scope of a dumping finding. Rather, it submits, this responsibil- 
ity is within the exclusive purview of the Customs Service. Diversi- 
fied bases its conclusion on a literal reading of section 751 which, it 
contends, is devoid of any express grant of power to the ITA to de- 
termine whether a given article is encompassed by a dumping find- 
ing. As a corollary to this, Diversified submits that even if the ITA 
is empowered to clarify the scope of dumping findings, it is never- 
theless bound by classification determinations of the Customs Serv- 
ice when so clarifying. The court finds each of these contentions 
without merit. 

While it is true that “[t]he starting point in every case involving 
construction of a statute is the language itself, “Blue Chip Stamps 
v. Manor Drug Stores, 421 U.S. 728, 756 (1975), nevertheless, the Su- 
preme Court has “repeatedly warned against the dangers of an ap- 
proach to statutory construction which confines itself to the bare 
words of a statute, * * *” Lynch v. Overholser, 369 U.S. 705, 710 
(1962). See also Ford Motor Credit Co. v. Milhollin, 444 U.S. 555, 
565 (1980). In this connection, 


[I]t is one of the surest indexes of a mature and developed 
jurisprudence * * * to remember that statutes have some pur- 
pose or object to accomplish, whose sympathetic and imagina- 
tive discovery is the surest guide to their meaning. 
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Cabell v. Markham, 148 F. 2d 787, 739 (2d Cir.), aff'd, 326 U.S. 404 
(1945). 

Turning then to a consideration of section 751, that section is 
pregnant with the implication that it is the ITA’s exclusive respon- 
sibility to clarify the scope of dumping findings. It provides that 
the ITA shall determine the value and price of “merchandise sub- 
ject to the antidumping duty order and included within that deter- 
mination, * * *” Section 751 goes on to state that the ITA “shall 
publish notice of the results of the determination of antidumping 
duties * * *, and that determination shall be the basis for the as- 
sessment of antidumping duties on entries of the merchandise in- 
cluded within the determination.* * *” That section makes no 
mention of the Customs Service. 

What is more, in Royal Business Machines v. United States, 1 
CIT 80, 507 F. Supp. 1007 (1980), aff'd, 69 CCPA —, 669 F. 2d 691 
(1982), this court implicitly recognized that the ITA has the author- 
ity not only to define the scope of an antidumping duty investiga- 
tion but also to clarify the statement of its scope: 


The court distinguishes between the authority of the Cus- 
toms Service to classify according to tariff classifications (19 
U.S.C. § 1500) and the power of the agencies administering the 
antidumping law to determine a class or kind of merchandise. 
The determinations under the antidumping law may properly 
result in the creation of classes which do not correspond to 
classifications found in the tariff schedules or may define or 
modify a known classification in a manner not contemplated or 
desired by the Customs Service. Within the context of an anti- 
dumping proceeding the administering agency, at the proper 
time, can define the class in its terms. 

The Customs Service is placed in a ministerial role by the 
antidumping law. * * * Accordingly, it may not independently 
modify, directly or indirectly the determinations, their under- 
lying facts, or their enforcement. 


Id. at 87 n.18, 507 F. Supp. at 1014 n.18. It follows that if Customs 
is relegated to a mere “ministerial role,’ then the ITA necessarily 
must have the power to clarify the scope of a prior dumping find- 
ing. 

Finally, it is the ITA which directs Customs to assess antidump- 
ing duties on given classes or kinds of merchandise and it is Cus- 
toms which serves at the behest of the ITA in administering the 
antidumping duty law. See 19 U.S.C. §§1673e(a\(1) and 1673h. To 
this end, it is the statutory responsibility of the ITA to describe for 
Customs “the class or kind of merchandise * * * in such detail as 
the administering authority [the ITA] deems necessary. * * * ” 19 
U.S.C. §1673e(a)(1). 

In short, starting from those areas where the legislative intent is 
readily discernible, and projecting to fair and reasonable corollaries 
of that intent for the specific issue before the court, see Montana 
Power Co. v. FPC, 445 F. 2d 739, 746 (1970), cert. denied, 400 U.S. 
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1013 (1971); Asahi Chemical Industry Co. v. United States, 4 CIT—, 
548 F. Supp. 1261 (1982), the Trade Agreements Act of 1979 is in- 
stinct with the intent that the ITA, not the Customs Service, is re- 
sponsible for clarifying, where necessary, the scope of dumping 
findings and antidumping duty orders. 

From all that has been said, it is equally clear that the ITA is in 
no wise obligated to follow nor is it bound by the classification de- 
terminations of Customs when it does clarify the scope of a dump- 
ing finding. On this score, Diversified contends that inasmuch as 
Customs has classified double-gear hub drive speedometers as 
“other than” bicycle speedometers, it is error for the ITA to in- 
clude such speedometers as being within the class or kind of mer- 
chandise covered by the 1972 dumping finding. The short answer to 
this contention, of course, is contained in the previously quoted 
portion of the Royal Business Machines decision, namely, that 
“(t]he determinations under the antidumping law may properly 
result in the creation of classes which do not correspond to [tariff 
schedule] classifications * * * or may define or modify a known 
classification in a manner not contemplated or desired by the Cus- 
toms Service.” Jd. at 87 n.18, 507 F. Supp. at 1014 n.18. While har- 
mony between these two agencies would certainly be a felicitous 
state of affairs, nothing in the Trade Agreements Act requires 
them to perform their respective functions in lock step. 

Having disposed of these preliminary matters, the court address- 
es the crux of Diversified’s motion—that the ITA’s determination 
that double-gear hub drive speedometers are within the class or 
kind of merchandise encompassed by the 1972 dumping finding is 
unsupported by substantial evidence on the record, or otherwise is 
not in accordance with law. 


IV 
The ITA’s Section 751 Review 


This court must enforce the ITA’s determination if the ITA cor- 
rectly applied the law and if its findings are supported by substan- 
tial evidence on the record viewed as a whole. See Penntech Papers, 
Inc. v. NLRB, 706 F. 2d 18, 22-23 (1st Cir. 1983); 19 U.S.C. 
§1516a(b\(2B) (Supp. IV 1980). As interpreted by the Supreme 
Court in Universal Camera Corp. v. NLRB, 340 U.S. 474 (1951), 
“Tslubstantial evidence is more than a mere scintilla. It means 
such relevant evidence as a reasonable mind might accept as ade- 
quate to support a conclusion.’” Jd. at 477. In searching the entire 
record for substantial evidence, a reviewing court “must take into 
account whatever in the record fairly detracts” from the ITA’s fact 
finding as well as evidence that supports it. Jd. at 487-88. The 
court may not substitute its judgment for that of the ITA when the 
choice is “between two fairly conflicting views, even though the 
court would justifiably have made a different choice had the 
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matter been before it de novo.” Id. at 488. However, it is appropri- 
ate to set aside the ITA’s decision when the court “cannot conscien- 
tiously find that the evidence supporting that decision is substan- 
tial, when viewed in the light that the record in its entirety fur- 
nishes, including the body of evidence opposed to [its] view.” Jd. 

Diversified alleges that the ITA misconstrued the scope of the 
original dumping investigation and improperly expanded its cover- 
age to include speedometers other than those chiefly used on bicy- 
cles. In determining whether specific merchandise is included 
within the scope of a dumping finding, this court has provided the 
following general guidelines: 


Each stage of the statutory proceeding maintains the scope 
passed on from the previous stage.* * * 

In those administrative proceedings even if plaintiff believed 
itself to be an “orange” among “apples”, so long as the Depart- 
ment of Commerce and the ITC were considering it to belong 
to a certain class it remained so for the purpose of the proceed- 
ings. 


Royal Business Machines, 1 CIT at 87, 507 F. Supp. at 1013 (foot- 
note omitted).5 In this connection, the administrative record com- 
piled by the ITA during its section 751 review is replete with evi- 
dence showing that the class or kind of merchandise which was ex- 
amined during the initial dumping investigation included speedom- 
eters used on bicycles as well as on exercise machines. The record 


shows that both the Treasury Department and the Tariff Commis- 
sion investigated and determined that there was dumping of speed- 
ometers of a class or kind used on bicycle and exercise machines. 

As for Treasury, it is true that when it published its notice of 
dumping finding in 1972, Treasury described the subject merchan- 
dise simply as “bicycle speedometers from Japan.” See 37 Fed. Reg. 
24,826. However, in 1972 Customs was in fact classifying speedom- 
eters intended for use on exercise machines as bicycle speedom- 
eters. Moreover, the record of the Tariff Commission’s injury inves- 
tigation shows that speedometers used on exercise machines were 
included in that investigation. For example, the Commission’s ques- 
tionnaire to domestic manufacturers defined “bicycle speedometer” 
as “an instrument attached to a bicycle or exercise machine.” In 
addition, the staff report to the Commission described a bicycle 
speedometer “as an accessory type instrument that is attached to a 
non-motorized bicycle and to an exercise machine.” 

Diversified’s assertion to the contrary notwithstanding, the 
record does not suggest that either Treasury or the Commission re- 
stricted the scope of “bicycle speedometers” to speedometers chiefly 
used on bicycles. The fact that Customs does not presently classify 


5 Since the language of the relevant sections of the former and current antidumping laws track nearly verba- 
tim, this court’s st ts in Royal Busi Machines are equally applicable to the scope of the 1972 dumping 
finding. See Matsushita Electric Industrial Co. v. United States, 2 CIT 263, 264 n.3, 529 F. Supp. 670, 671 n.3 
(1981). 
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double-gear hub drive speedometers as bicycle speedometers be- 
cause they are not chiefly used on bicycles is immaterial. See Royal 
Business Machines, 1 CIT at 87 n.18, 507 F. Supp. at 1014 n.18. 
There is no question that the class or kind of merchandise initially 
investigated by the government included all bicycle-type speedom- 
eters. Thus, in its notice of final results the ITA correctly found 
that the scope of the earlier dumping investigation covered speed- 
ometers used on both bicycles and exercise machines. 

In addition to this finding; inasmuch as double-gear hub drive 
speedometers had not yet been developed at the time of the 1972 
dumping investigation, the ITA went on to determine whether 
these speedometers belong to the class or kind of merchandise en- 
compassed in the 1972 finding, employing the following criteria: 
the general physical characteristics of the merchandise, the expec- 
tation of the ultimate purchasers, the channels of trade in which 
the merchandise moves, the ultimate use of the merchandise, and 
cost. See, eg., United States v. The Carborundum Company, 63 
CCPA 98, 102, C.A.D. 1172, 536 F.2d 373, cert. denied, 429 U.S. 979 
(1976); B. & K. Instruments, Inc. v. United States, 82 Cust. Ct. 219, 
227, C.D. 4803 (1979). 

Applying the first of these criteria, the general physical charac- 
teristics of the single-gear and double-gear speedometers are virtu- 
ally identical, any differences in this respect being de minimis. One 
difference is that the latter has an additional “idler” gear which 
enables it to be mounted on either side of a wheel and still func- 
tion. Despite this difference, the ITA found and the record reflects 
that single-gear and double-gear hub drive speedometers have the 
identical end use: to measure speed and distance on either bicycles 
or exercise machines. Thus, the ultimate use of the merchandise is 
the same for both single- and double-gear speedometers. Moreover, 
it is undisputed that both kinds of speedometers are in fact used on 
exercise machines by the ultimate purchaser. When this fact is 
coupled with the identity of purpose of these speedometers, the ex- 
pectation of purchasers of either type of speedometer is the same. 

Record support also exists for the ITA’s finding that double-gear 
hub drive speedometers are marketed at wholesale in the same 
channels of trade as single-gear speedometers. Both types of speed- 
ometers are sold by wholesale distributors in kit form to original 
equipment manufacturers of bicycles and exercise machines. 

The last factor which the ITA considered in its review was cost. 
Here, the record reflects a cost difference of approximately 11 cents 
between single- and double-gear hub drive speedometers. The ITA 
found and the court agrees that this is an insignificant cost differ- 
ence, considering a U.S. price of approximatley $4.50 per unit. 

All in all, the court finds substantial evidence on the record 
viewed as a whole to support the ITA’s conclusion that double-gear 
hub drive speedometers are of the same class or kind of merchan- 
dise which was the focus of the 1972 dumping finding. 
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The court turns finally to the question of the appropriate 
amount of cash deposits to be imposed on the merchandise. 


V 
Antidumping Duty Deposits 


Diversified challenges the ITA’s decision to require cash deposits 
of 25.98%—the highest rate assessed against a responding firm 
under the section 751 review. Having reconsidered its decision, the 
ITA now concedes that it applied an incorrect rate. It has, for that 
reason, requested a remand in order to adjust the deposit rate to a 
percentage derived from the weighted average rate computed for 
all responding firms. 

Diversified counters that inasmuch as the ITA never computed a 
dumping margin for double-gear hub drive speedometers of Diversi- 
fied’s primary Japanese supplier, no estimated cash deposits may 
be required of it.© Diversified’s position, however, is based on a mis- 
apprehension of the law. Section 736(a)(3) of the Trade Agreements 
Act of 1979, 19 U.S.C. § 1673e(a)\(3), provides in part that the ITA 
shall publish an antidumping order which requires the deposit of 
estimated antidumping duties pending the liquidation of entries. 
Those duty deposits are estimates only and are adjusted at the 
time of liquidation in accordance with 19 U.S.C. § 1673f. There is 


no statutory support for Diversified’s theory that if there is insuffi- 
cient data available to assess absolutely accurate amounts for such 
duty deposits that they may not be required until the next section 
751 review. 

Under the circumstances presented here the court is of the view 
that imposition of estimated duty deposits based on the weighted 
average rate is proper. 


VI 


Conclusion 


For all the foregoing reasons, Diversified’s motion for judgment 
on the administrative record is denied, and the ITA’s cross-motion 
is granted. This case is remanded to the ITA with directions to re- 
determine the amount of estimated antidumping duty deposits in a 
manner consistent herewith. 

HERBERT N. MALETz, 
Senior Judge. 


6 Intervenor has taken the position that the ITA was initially correct. 





‘suojsng Jo aauoissimwoy 
‘aVVY NOA WVITIIM 
‘sj0Bj JUL IIOdUIT Sule} pue sased BUT}BOT AT[IS¥O UT STBIOIJJO sulojsND 
0} d0UBySISSe JO oq [[IM UALS o10y ATBUIUINS 94} ‘[[NJ Ul JUTId 0} 4se190zUI [B19UES YUOTOTJJNS Jo JOU ee SUOISIDEp 
84} YSNOYIY ‘peursoUOD s19Yy}JO PUB SUIOJSND oY} JO SIBOIJJO Jo soUBpPINS puv UOT}JEUIIOJUI 9Y} 10jJ peystiqnd 
o18 YIOX MON 38 OpBA], [BUOTJBUAEJUT JO 4ANOD sSoeye}g PezIULA, 9Y} JO SUOISIOOp JO syOVIJSqe SULMOTIOJ OU], 
E861 6é 4aqQuiajdag ‘AUNSVaU], IHL 40 LNAWLUVdag 


SU01SIIAC] 188404 PagdOMsqpV 
SJIOMSGY 


apes, [euoNnvusIaiuy] Jo 33N07) 
$d1¥1G pau ay) JO suOTsIDaG 





i62) 
a 
< 
ed 
= 
4 
< 
Z 
g 
= 
< 
Z 
fe 
fi 
& 
q 
ism 
es) 
= 
fe 
> 
Q 
5 
an 
5 
eI 
rT 
= 
fy 
re) 
1/2 
Zz 
iS} 
2 
3) 
@ 
a 


80 





sarjoitQUe 
048 ‘yOO[D [esp pue Jo 
“A19001 XdIN/WA/WY 30801d 
ym siekeid ayessed 00103¢ 

sejesuy soy 


SYOI}se[puBo sseig 
yIOX MEN 


28/S2/8 ‘82-18 
‘ON SyUsUINAYsU] Sexe, “A “S'-l) 


LSIT 
‘GVO PJ? (OLSP ‘C’D) ‘S'n 
‘A ‘OD B® uvulpety sto, 


VOI 
T3'S89 Wer] 

%8'P 10 %G 
0S'8L9 Wz] 


%G 
ge'egg Wer] 


peze3s JON, 


Lg'ggg WEI 


PLITO-6-18 


0S8Z0-6-FL 


‘diog 3reig 


‘Uy ‘SjeyseP, UsEyseq sey 





aASIGNVHOUIN 
GNV AULNG dO LYOd 





SISVd 


aqyey pue ‘on way] 


ayey pue ‘ON Wag] 








aTdH 





dassassv 








‘ON LUNOO 





£861 

‘8% Jequieydeg 
“f ‘a0g 

861 

‘BZ Jequieydeg 
f ‘prog 


682/€8d 


882/88d 





AATLLNIV Td 





NOISIOdG 
dO ALVd 
 aoanr 





Yad WN 
NOISIOdG 











| ‘OuU] ‘selaysnpuy £861 
squowSid eprxorp wintueqy, TIN ‘uoIstaIg ‘eg sequieydag 
sejesuy so] | sjoey jo yueUIezE}s poolsy SEN[BA BOIOAUI ‘q'o'y | oNyTeA sazB7Ig peu, | Z20ZI0-6-Z8 syusWsIg wWiNtuezLy, "p ‘u0sye Ay b89/88U 





NOISIOdG 
NOLLVN'TIVA . Yad WNNn 
dO SISVA fos sno | Jd LNIV' Td NOISIOaa 


aSIGNVHOUAN 
CNV AULNG dO LYOd 








| GNTVA (THH 





suotsisaq juamasiwiddvay pavMsqy 
SIIDAISG PY 


Opes] [euoNevusIaU] JO NOD 
Sd1¥1G PaUL ay) JO suUOTSIDag 





Appeal to U.S. Court of Appeals for 
the Federal Circuit 


AppPEAL No. 83-1379—E.R. Hawthorne & Co., a/c Veped Traffic 
Controls, Inc. v. The United States—Rounp TAPERED BLACK 
STEEL TUBES—ILLUMINATING ARTICLES & Parts THEREOF— 
TSUS—Appeal from Slip Op. 83-67, filed September 7, 1983. 


82 





Index 


U.S. Customs Service 
Treasury decisions: 
Consolidated aircraft bonds 
Customs Field Organization, up-to-date listing of regional structure .. 
Instruments of International Traffic ..0..............cccscscesescesescececesceseecececessecese 


Customs Service Decisions 


Artificial flowers assembled into floral sprays in a Customs bonded 
warehouse is a manufacture prohibited by 19 U.S.C. 1562.00... eee 

Blister pack packages are incorrectly marked in accordance with 19 
EPG TENE ssn icScovctasacsacccscasdodioss Cues taannaisespaadsVertdoasestatet Ddehtapaccaritce aaa 

Companies must maintain accurate accounting records for articles 
wastes and irrecoverable losses 

Extension of time to complete drawback entry may be granted under 
See. 22 Vale): Cutbonin® CAIN oes cecsss se sastidackcuctecssssasucetescieCenniscessntodspe 

Judgment will not be substituted by the U.S. Customs Service for that of 
the field office concerning same condition drawback claims prior 
notice is not given 

Marking: 


T.D. No 


83-209 
83-211 


C.S.D. No 


83-80 


83-78 


83-67 


83-70 


Crimping tools must be marked individually.................::cccccssseseseseseseeeeees RS 


Forged C-clamp must be permanently marked with the country of 


Marking blister pack packages by means of small print is not con- 
spicuous 
Torque wrench must be individually marked to meet the country of 
origin marking requirements of the U.S.C. 1304 
Unmarked crimp tools must be individually marked in manner that 
is legible 
Merchandise entered for warehouse may not be withdrawn for TIB 


Merchandise returned to Customs custody cannot be waived for a draw- 
back claim under 19 U.S.C. 1313(c) 


Repairs to U.S. flag vessel used in continous trade are required to be de- 


Sale made to create a climate for allowance of drawback rather than 
create a principal-agent relationship 

Tape recordings produced in a foreign trade zone are free of quotas, duty 
and taxes 


U. S. GOVERNMENT PRINTING OFFICE : 1983 0 - 


83-74 


83-79 


83-75 


83-76 


83-69 


83-66 


83-71 


416-602 





DEPARTMENT OF THE TREASURY 
U.S. Customs SERVICE 
WASHINGTON. D.C. 20229 


POSTAGE AND FEES PAID 
DEPARTMENT OF THE TREASURY (CUSTOMS) 


OFFICIAL BUSINESS (TREAS. 552) 


PENALTY FOR PRIVATE USE. $300 


CB SERITA3 OOSDISSDUEOO4R 
ERIALS PROCESSING DEPT 
UNIV MICKOFILMS INTL 

300 N ZEEB RD 

ANN ARBOR MI 48106 





